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DECLAMTION
OF COVENAI{TS, CONDTTIONS AND RESTRICTIONS

FOR
SAI{ MARCOS TERRACE

Whereas, Fidelity National Title Agcncy, Inc., an Arizona corporation, as trust€e

of Trust 60,184 (the "Dcclarant"), holds legal title to parcol of real esteto wldch is located

in Pima County, Shte of Arizona') ard which is tegaliy described as &llows:

SEE HGIIBIT ONE ATTACHED I{ERETO

AbID INCORPORATED I{EREIN BY REFEREI{CE

WHEREAS, thc Decluant dcsires to establish a "Single Family Home"

comnrunity on ttre property.

NOW, THEREFORE, the rcal property as describcd herein will be held, sold

and conveyed subject to the following Assessmenis, reshiction, covenants and

conditions, all of which are for the purpose ofenhancing and protecting tho valug

desirability and attactivcness of tbe Property. Thesc eascmenB, covensnts, restrictions
].

and conditions will nrn with the propaty and will be binding upon all partics having or t
o

acquiring any right, title or interest in ths described properties or any part thereof and will 6
q

inure to thebencfitofeach such party. B
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ARTICTE I

DEFINITIONS

Scction 1.01 
(Additional 

Property''mcatrs any property which maybc urnexed pursuant
to the Dcclaration and become a part of the Property.

Section 1.02 *Annual Assessm€nts" meilrs those Assossmcnts levied by the Association
and used to promotc the recrealion, healtll safety and welfaro of the Members and their
guests and family, for the improvement of the Common Areas and for all other purposes

set forth in the futicles, Bylaws and this Declaration.

Section I.03 "fuchitectural Review Committee" refers to the Cornmittce established by
the Boand of Directors pusuant to Section 3,M of this Declaration

Sectlon 1.04 rAniclcs" refer to the Articles of Incorporation of the Association and any
amendments which have bcen liled ir. the Office of the Arizona Corporation
Comrnission

' 
Sectlon 1.05 "Association" refers to ttre San Marcos Terrace Hbmeowners' Association,
Inc., it successorc and assigrs.

Sectlou 1.06 (Association's 
GovQming Docunents"refErs to Deolaration, the Articlos of

Incorporation ofthe Associatiorq the By-laws and arryRules and Rcgulatione adopted by
the Association.

Sectlou 1.07'Board" refers to thp Board of Directors of ttre Associalion.

Secffon 1.08 Bylaws" refer to the Bylaws of the Association, as maybe amended from
time to time. 

,

Secflon 1.09 "Common Ar€as" mestrs all real propety, whethor improvod or
unimproved, designated as Common Area on tlre Plnt and ownodby &e Association for
the common use ard enjoymcnt of the ownem. '

Sectlon l.l0 "Declaration" rcfets to this De.claration as amendcd from time to tima

Section 1.11 "Deolarant" refers to Fideliry National Titlo Agency, lnc., an Arizona
corporation, as trustce ofTrust 60,184 its succ€ssors and assigns.

Scction 1.12 'Desigu Guidelines" refers to ttrc architsctural standards set by the
Association for ncw homc constnrction, modification to an cxisting residence, and

lan<lscaping of a lot.
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Section 1.13 "Developer"shall mean AmericaBuilt Communities, Inc.

Section l.l4 "F)r,relling Unit" means the real propedy and improvernents placed within
theboundaryofany Lot.

$ection l.l5'Lot" refers to any numbered plot of land shown contained in the
"Property", as amended from timc to time, with the exception of the Common fueas.

Section 1.16'Member" means the ownEr of a Lot who is entitled to membership in the
Associatiorl who is entitlcd to use and enjoy any Common fueas if such are addcd to the

Propertg and who is obligatcd to pay Assessrnonts to Association, as more fully set for(h
herein.

Section 1.17 *Mortgage" means any mortgage, decd of tnrst or other security instrumenr
by which a Lot or any part thereof is encumbered.

Sectlon l.l8 "Ownet'' refers to the record ownsr, whether one or tnorc pr,rsons, of the fee

siruple title to any Lot which is part of &e Properry, including a buyer under a mntract
for the sale of real cstatc, but :xcluding persons holding an interast merely as security for
theperfonnanco of an obligatibn.

Section l.l9i?erson'includes a corporation, company, partneiship, tttst, firm,
association orsocictS rs well as nafirral person.

Section 1.20 '?lat" rcfers to the map of record in the Office of tho Pima County Recorder
which is legally described in Book _ , of Prge 

-_.
Sectiou 1.2I '?roperty'' and "Subdivision" shall be syrronymous and shall refer to that
certain real property described as follows:

I.ots I ttrough 33, and Common Arets "A," "8" and "C" of San L,farcos Terrace.

Sectlon I.22'Rules and Regrrlations" metrrs those policiee and procedures adoptedby
the Board ofDirectors to govem tlre conrfuc! and actions of Onnerc, tensnts, visitorc,
contractcrs, and grests on the Lots and any Common fueas annoced hcreto not otherwise
covercd in tlds Declaration.

$ection 1.23 "Single Family''refers to a goup of one or rnore pefiions oach related to the

olher by blood, mariage or lcgal adoption; or a group of three or less persons who aro not
related, but who maintain a common housohold in one Dwclling Unir

Section 1.24 "single Family Dwcllingl'means a home erected and maintaincd in
conformance with the requirements of this Declaration for private residential purposes

and designed for occupancy by a singlo hrnily.
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Section 1.25 "Special Assessmcut" rneatrs those Assessments which the Association may
. Ievy pursuant to Section 5.04 herein.

Scction 1,26'Yisible liom Neiglrboring Lots" with respcct to any object, that such object
is, or woukl be, visible to a person six (6) feet tall, standing on any part of a neighboring
Lot, or the Common Ateas, at an elevation no greater than the elevation of the base of the
object being viewed.

ARTICLE Tt
GENERAL USE RESIRICTIONS

All property within the Subdivision will be held, used and enjoyed subject lo the
following limitations and restrictions.

Sectlon 2.01 Insufance Rates, Nothing will be done or kept on any Lot whieh will
increase the rate of or which will rcsult in the cancellation of insurance on any such
Property or which would be in violation of any law.

Section 2,02 Signs, Without lhe approval of the Board, or to the extent allowed by the
Dcsigrt Guidelines, no Owner may display any signs of any kind which are visible from
neighboring properties, exc€,pt signs which may berequired by legal proceedings.

Scction 2.03 Animalg.

A. No animals of any kind will be raised, bred, or kept on any Iot However, a
reasonable number of generally recogoieed houe or yard pets maybe kept on thc ["ot so

loug as they are not kept, bred or maintained for auy commercial purpose. Chickenq
other fowl, goats, svine, amd gattle are notconsidcrcd houss or yardpets and are

specificalty prohibited on any Lot
B. No animal will be allowed to become a nuisance, nor will any animal causc ary
darimcntal health couditions to exist. A "reasonable numbcril as usEd in fris Section will
ordinarily mea[ no more than three pets pcr horxehold; provided, however, that thc
Board may determino, in its solo and absolute discretion, whether a partioular animal is a
gencratly recognizrd house or yard pet or nuisance, or whcthcr tlre number of animals is

reasonable. The Board may adopt Rulas limiting thc sizq number and kinds of pets which
uray be kept by tbe Owners.

Section 2.04 Trash ConBinor.q. No garbagc or uash will be kcpt on my l.ot in ths *
Subdivision cxcept in cfosiO iontainers ola tpg size and styL wtrich nas becm approved B
by the Boud. ei aash containers wilt, at all'tirnes, be hidden ftom view except on the o

day of.trash pick-up (within th9 olceptiou of recyclables). AII rubbistu ftash or garbage, I
including but not limited to buildingmaterials, inoperablc appliances and fitrniturc, will 5
be rernovod from Lots and will not be allowed to aocumutate thereon. No incinorators I
will be allowed. The Board of Directors, in its sola discretion, rnay limit trash collection
to one service provider to be used by all of the Members of the Association. TIre cost of
such services will be borne by the Members. The purpose of conhacling with one service
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provider is to limit the numbe,r of days on which the trash will be collected in the
Subdivision to maximize the aesthetic appearllnce of the community.

Sectlon 2.05 Vphiqles. No truck classified by manufacturer rating as excecding one-ton
canying capacity, recreational vehiclq motor home, travel trailcr, tent trailer campor
shcll, detached camper, boat, boat trailer, or other similar equipmurt or vehicle may be
parkcd or maintained on any lnt or sheet for more than one week so as to be Visible
from Neighboring Lots, or the streets unless same is parked in a garagc or carport.
Attcmpts to manipulate this one-week grace period will not be tolorarcd. No motor
home, boat recreational vehicle, trailcr of any kind tmck, camperr permanetrt tent, or
similar strueture will bc kept, placed, maintained, constructed, reconstrucled or repaired,
nor will any motor vehicle bc constructed, reconsEucted, or repaired upon any portion of
the Lot except a garagc or carport. Garages and carports will be used forparking
vehicles and storagepurposes only rnd will not be converted to living quarters. Except as

provided above, only vehicles bctonging to thercside,rrts, and wherepossiblq vefticlcs
belonging to gudts, must only be parked in the garage or carport or the arca designatcd
as the drivewayonly, tfparking is not available in the garagg in the carport, oron the
driyeway, guests may park on the strccts within the Subdivision for visits of a temporary
nature only, For puposc of this Section oTemporary Visits" will be defined as visits to
thc Owner which are limited in timc and not on a regular basis. No ovcrnight parking on

thc streets is allowed" No vshicle may be parked or stored on arty portion of a Lot except
in the garagq in the carpo4 or the driv€way.

Sectlon 2.06 (intentionally omitted")

Section 2.07 Garage doors. All garage doors rustremain full lowered and closcd at all
times when the garage is sot in use.

Sectlon 2.08 Ageo&as. No acrial, antenna or satelliE dish to be used for'telsvision, radio
or other form of cornmunication reception, of temporary or permanent character, rvill be
erected on any Lot or attached to the Dwelling Unit unless approved by the Board of
Direstors and theArchitectural Review Committce prior to installation, subject to
reasonable reskictions regarding screening of the antennas. AII antcnnas must bc roof
mounted and may not cxcccd the Dwelling Unit's roof liae by mote than four (4) feet.
All sateLlite dishes nust be fully sereened from the View of Neighboring Lots, and the
strcets within the Subdivision and be in accordance with standards set by the Design
Cuidelines.

Section 2.09 Ngisanoes, Afrcr completion of any construction on any DwellingUnit,
whether new construction or remolding of existing improvements, or thg landscaping of
Lots, no rubbish or debris of ury kind will bc allowed to accunoulatc or beplaced on any
Lot, so as to rcnder any Lot or any portion of thc Lot, unsanitary, unsightly offensive or
detrimental to any other Lot or it occupants. No noisc or other nuisance will bc permitted
on any l-ot at any time which is offcnsive or derimental to the Owner of adacent Lots.
The Board, in its sole discretion, has the right to determine the existcnce of any such
nuisullcc and to reqrire its removal.
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Section 2.10 Unsightty A..rticles. No unsightly articles will be pernritted which are Visible
from Neighboring Lots or frorn the strcet, including trash containers. exoept as otherwise
provided herein. No clotheslines will be permitted without lhe approval of the Board.
All items stored in the garagelcarport area will bc concealcd from tho View of the
Neiglrboring Lots or from thc street. Grdss, shrub or clippings and all clothes lines,
machinery, building, materials, storage piles, wood piles garbage or trash containers will
be kept screened from the View of the Noighboring [,ots or from the stcet, or
neighboring lots except when such items are being collected by any uash removal
company, and then, only for thc shortest time reasonably neccssary for such collection.
The Board has the sole discretion to determine if any activity is in violation of this
Section.

Sectlou Z.lt Discasqs and ipg.ects. No Ownerwill permit aoy ttring or condition to exist
upon ony Lot which will induce, breed or harbor infectious plant discascs or noxious
insects.

Scction 2.12 Native Growth and Hentineso.h the event Cornmon Areas are annexed to
the SuMivision, the native grcwth and/or plantings upon such Comrnon fueas will not be
destroyed or rernoved unlcss writtenpcrmission is obtained &om thc Foard. Ownors
must obtain the written approval of the Board before planting in,any Cornrnon fucas.

Sectioo 2.13 DBinage. No person rnayintcrfere with the esfablished drainage pattern
over any lot.

$ectlou 2.14 lmprovWrcnn and Altef*tio4s. Ttere will be no excavation or construction
or alteration which itr any way atteni tlre exterior app&uance of uy Lot, including rccks,

gravel or oar0r {vithout the prior writtar approval of the Board.

Secflon 2.15. Mgdi$cation of Dwclling Upj! or.Lot No Owner shalt alter or modi$ the
DwellingUnit orLot (including fcncing and landscapiry) in any mannerwhatsoever
without first obtaining the written approval of ths Board and/or Architeotural Rwiew
Committeo. I

Section 2.16. Utility Easemsnts. A blankct easements is created upon, across over and

under thE Property for ingress, egress, installatisn, replacing repairing and maintaining
all utility and seryice linee and systcms inoluding but not limited to water, sewers, gas,

telephoneq electriciry, television cablc or communication lines and systerns, etc. By
virtue of thie easement, it is expressly permissible for the providing utility or sen ice
company to install and maintain facilitics and equipment on the Property and to allix and

maintain wires, oircuits and conduits on, in, and under tho rooB and cxterior walls of
Dwelling Units, Notwithstandiug anythrng to the contrary contained in this Sectioq no
servers, elechical lines, water lines, or othcr utilities or service liucs may be irrstalled or
rclocated on the Property cxc€pt as initially designed and installed or thereafter approvcd

by the Board, This easement rvill in no way affect any other recorded easements on the

Property.
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Section 2.I7 Electrical- Sendc9 and Telenhqne Line$, All elcchical service and telephone
lines witl be placed underground and no outside clectrical lines will be placed ovcrhead.

Section 2.18 Right*of Inspeglion. During rcasonable hours, any member of thc Board or
any authorized representative of thc Board has the right to enter upoD and inspect any Lot
(exccpt the interior of the Dwelling Uait), for the purpose of ascertaining whethcr or not
the provisions of this Declaration have becn or are being complied with, and such pcrson
will not be deerned guilty of trespass by roason of such entry.

Section 2.19 Maintenaqgp. Rgpair and Upkeep.

a) ResnonsibilitiesgfoJgner. Maintcnancq repair and upkeep ofthe lots and Dwelling
Units, including landsceping, oxcept as otherwise specificallyprovided for in Section
4.04, will be the sole responsibilily of cach Owner. All fixtures and equipmeni installed
or located within a lat will be maintaincd and kcpt in repair by the Orner of tre lot.
Ternite control will bc thc responsibility of tho Owncr. All mainterrance and rcpair of
Lots includin& but not limited to, drivcways, sidewalks, utilities, landscaping fcncing and
thc Dwelling Unit itsclf wilt he the sole obligation and at ths axpcnse of the individuat
Owners.

b) Failure to Maintain S.tandard.p-f Upkeja, No owner will commit any act or do any ,

work which will irnpair the structural soundness orintegfitf of thc Lol and Dwelling Unit
or impair any easements, nor do any act, nor allow any conditions to exist which will
adversely affect tho oth* Lots and Dwelling Units or their O,lvners. kr the event any
Orncr hils to maintain the tot inclrrdiug its lrndscaping and fencing; or the oxlerior of
his Dwelling Unit in amanncr in keeping with the standards in thc neighborhood, lhcn
the, Association" afler appunrl by a majority votc of the Board of Directors, has the
right, through its agents and employees, to er{er on s Lot and to repair, maintain, and
restore tho lat aud the oxterior of the Dwcllirg Unit, and ofter improvemcnts c,rected on
the [nt, and the exfcnsc of such action will bccome aa Assossmont on thc Lot and will be
collected in dte safie manncr as Annual Assessments. Ttre Board ia its sole discretionhas
the right to determine wtrether or not a lot or lhc exterior of a Dwelling Unit is in need of
maintenance, repair and upkccp in order to conform to the standard of tho goneral
neighborhood. The Board will use a reasonably high standaral in detennining whether
such rnaintcnance, repair and upkeop is required so that tho Ints as a wholc will reflect a
high pride of ownership.

Scction 2.20 Solgr De.vices. No solar deviccs, or any type, will bo erected or inshlled on
any lnt without the pi.ior written approval of the Board or the Architectrual Rcvierv
Committce in accordance with the Design Guidclines. Tlre Board or the Architectural
Review Committee will not prohibit the instatlation of solar dcviics on any lnL
However, it may require reasonable screening shall connol tho standard for color of the
device except for solar-collecting services.
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sectiou 2,2I Sale of tots. Each owner will pmmptly notifr the Board of Directors of
any sale or transfer of his/h* lot and willprovide the Board with the name and address
of the subsequent Owner and any other information which is reasonably required by lhe
Association. The Association may charge a rcasonable transfer fee to any subsequent
Owner.

section 2.22 Association.Bule.r grd Rcguletions. The Board is empowered to adopt,
amend or repeal such rules and regulations as it deems reasonable and appropriarc {the
"Association Rulos') which are binding on all Perrons subject to this Dcclaration, and
which govern the use and/or occupancyof the Lots or the Property subjected to this
Declaration. The Association Rulee may include the establishment of a eystam of fines
ard penaltics cnforceable as Special Assessments lteAssociation Rules witl govem
such matlers as the Board deoms to bc in furtherancc ofthe puryoses of tho Association.
The Association Rules witl have the same effect as if they were set forth in, aud wero pan
o[, this Declaration and will bc binding on all Owners, their guests, tenants, and invitces.
The Association Rules will be available for review at the principal offlce of the
Association by each Pcrson subject to such Rulcs. Thq Board of Directors stall irrovide
notice to each Owner and rcsident ofits adoption or modification of any Rula It will be
the responsibility of each Pemon subject to the Association Rules to rcview urd keep
abreast of any chaagas in the provisions thoreof. [n the everrt any confliot befween any
provieions of Association Rules and any provisions of this Declaration, or the Artioles,
Bylaws or Desigr Guidelines, the provisions of the Association Rutes will bc supaseded
by the provisions ofthis Decluation, the Articles, Bylaws or Dcsign Guidelines to the
extent of any such conflict.

Section 2.211 Garage $ales. Crarage sales or any similar type of sales are allowed pmvided
that there is no more than one salepor lot per quarter.

Sectlou 2.24 Windbf,v.e. No reflective materials including, but not lirnited to, aluminrun
foil, reflecting screcns or glass, minors, orsimilar items will be pprmitted on anylot of
Dwelling Uuit so as to visible ftom outside the Dwelling Unit or in any matter which
ereatcs a nuisance to other occupants in the Subdivision.. 

O*'ICLEIII
owNERS' PERMITTED USES, RESTRTCTIONS

AND RIGHTS OEDWELLING UMTS ATTD IOTS

Section 3.01 Xfjvarc &.csidentid Purppses. Bxcept as provided for olsewhers in this
Declaration, lpts will be occupied and usd solely as private residenoe for a Singlc
Family by the Owner, hisrher family, tenants and social guesm aud for no other purposa

A. An Owner or occupant rcsiding in a Drrrelling Unit may operate a'tlome
Ocoupation" solely within the private confines of tbc Dwolling Unit so long as:a ) the
existence or operation ofthe business activity is not apparent frorn tho outside ofthe
Dwelling Unit, and there is nosound orsmell detectable ftom the ouride of &e Dwelling
Unit indicating the conduct of business' b) the business activity conforms o all zoning
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requirements for thc Property; c) the business activity does not involve frequent or
annoying trafEc, as determined by the Eoard of Direotors, bypersons coming on lhe
Property who do not residc in the Property or door-lo-door solicitation of residents of the
Property; and d) the busincss activity is consistent with the recidential cluracter of the
propedy and does not constitute a nuisance ofhazardous or offensive use, nor threaten
the security or safety of other rosidents of ttre Property, an may be determined in tho sole
discretion of the Bored.

B. No Home Occupation mayinvolve equipmentorm&Nnery, manufacturing,
drilling, burning, rctailing or wholesaling ofservices or products, or conversion ofany
garage into a business office or room.

C. 'Home Occupation," as permitted by this Section, means private consultation snd
advice in trades and professioru. Tho Board of Direotors has the power, notwithstanding
the loregoing to prohibit anyHome Occupation orbusiness activitywhich in its
judgment involves exeessive noise, traflic which poscs a nuisanco within in its judgment
invotves excessivo noise, traflio, whioh poses a nuisauce wiihin the Pmperty or iauses
disharmony with respcct to the overall design and peacefulnees of the Propcrty.

D. No business conducted upon thc Proporty or in any Dwellin! Unit will result in any
ohange in thc er(erior appearmee of any Dwclling Unit or Lot, Ftrd no business will
involve signs, buildings, stllcture in addition to tlre Dwelling Utrit.

Section 3.02 Renting. Each owner has the right to lease or rent his/lrerDwelling Unit.
However, all loases must be in writing and must provide that tho t€nant or lsssee will
abide by the Rules, Bylaws, Arlicles, and the prorisions of this Declaration. In the cvent
any leasc doqs not contain this provision, such leaso will, al tho option of thc Boar( bc
null and void. All leases must bc for a torm ofone month or longpr, The Owner or
Owner's remal agent will provide the Association with the name; telcphone number,
number ofpeoplc rcsiding in the Dwetliug Unit, the numberof pots, and anyother
information reasonably desfrcd bf the Association concemiug the lessee.

Sectlon 3.03 Sorqmon \Salls. Thc rights and duties of thc Ownsrs with respect to
common walls will be as follows:

A. fuiywall placed on trrc dividing lino bctween two (2) lots will constitute a

common wall.

B. With respect to any such wall, cach of tho adjoining Owners will assume the
burden and be entitled to the benefits recited iu this Section 3.03, and to the extent it is
consistent with this Section, the general rules of law regarding common wall will be
applied.
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C. The Owners of Lots who share a common wall will havc reciprocal easements for
support and an equat right to use such wall provided that the use by one Owner does not
interfere with the use and enjoyment of the wall by tho other Owner.
D. Unless other provisions of this Section 3.03 are applicablg the costs of reasonable
repair and maintenance of a common wall will be shard e<lually by.the Owners using the
commonwalt.

E. [n the event that any common wall is damaged or desffoycd by ttrc act of one of
the adjoining Owncru, his/her agents, guests or family (whether or not such act is
negligent or othenrise culpable) so as to deprive frre Owner of the ftll use and enjoyment
ofsuch wall, ttren the first of such Owners will forthwith proceed to rebuild and repair
the wall to its.former conditiou without cost to the other Owner.

F. In the event any common wall is damaged or destroyed by sorne oause other than
the act of one of the adoining Owuers, his/lrer agenB, guests or family (including
ordinary wear and tear and dcterioration from lapse of time), the in such evflt, both
Owners will promptly rebuild or repair the wall to its former condition, the cost ofwhich
shall bo aqually sharcd by the Owners.

G. Notwithstanding anything to the conEuy contained in &is Declaration and in
addition to meeting the othor requirements of these restrictions and of any building codc
or similar regulatiJn or ordinance, any Owner proposingto modify, make additions to,or
rebuild hislher Dwelling Unit in any manner which requircs the extension or other
alteration of any common wall will fint obtain the witten consent of the Board. Thc
Board will consult with flre adjoining Owncrs coucerning the proposed modification,
extension or altelation ofthc couunon wall prior to givingrcgardless of whothcr the
adjoiniog Orrner disapproves of dre modificatiorr, extension or alteration.

H. In the eveot of a dispute between Owncrs rcgarding the repair or rebuilding of a
common wall or regarding the sharing of costs for such wall, upol the nritten requert of
such Owners dclivered to the Association, the malter will be heard and detonnined by the
Board whose decision willbe linal and binding.

Sectioo 3.04 Arshitectural Reviqw.

A,, GE"r4. No building Faving, wall, anteur4 satellite dish, orotherstructure will
be commenoed, ercctcd or maintained on a lng norwill any extcrior addition to, or
change in, or alteration of a Dwelling Unit or the exterior color scherne, roof or finish
thereof, nor will any addition to, or change irr, or altaation of the landscaping bomade
until the plans and spccifications showing the nature, kind, shapc heiStt, matoials, and

location have been submitted to and approved in writing by thc Board of Dircctors in
accordance wit} the Dc"siE[ Guidelines. in approving such constructioq theBoard shall

consider the harmony of external design aud location in relation to the sunounding
structures and topography. The Board of Directors may delegate its authorization to an

Architectural Review Committee compose of three (3) or more representatives appointed

by tho Board. In thc evont tlre Board or its designated committec fails to aPProvc or
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disapprove the design and location of the improvement within forty-five (45) days after. the plans and specifigations havo been submitted to it, approval will automatically be
dcerned as given. No awnings, covers or shades will bc allowed either temporarily (other
than for thepurpose to protect the painting improvemart) or permanently fastened to or
suspended frorn the exterior of any Dwelling Unit without the written consent of the
Board. As will bc ftrther outlined in the Design Guidelines, it is the intent of the
Association to encourage and require the use of naturat desert colors on Dwelling Units
and thc use of natural desert landscaping material on the Lots.

B. Guidclinps. The Board of Directors and Architectural Design Committeo may
establish standuds and design guidelines relating to the constwtion of the improvernents
on the tots (lhe "Decign Guidelines') which thc fuchitectural Review Committee and
Board of Directors may from time to time in their sole discretion, amend, repeal or
augment. Such Desigp Guidetines arc incorporated by referonce in this Declaratioa and
are binding on all Mernbcre, Owner$, Occupants or other Persons in tho serue manncr as
the provisioru of this Declaration. A copy of ths current Design Guidelines will be a pat
of tho Association's Goveming Documents. The Dcsign Guidelincs mayinclude, among
other hings, rcstriotions and limitations reguding:

a) Site planning and site development itrcluding but not limited to, rules, regulations and
restrictions on grading, leveling, tansplanting and preserving native vegcfation,
constnrction and mairrlenanoe of drainagavays and stnrctrues ahd other modifications to
the natural environment;

b) Landscaping iucluding, but not timited to, nrlcs and regulations regarding ar,ceptable
plant materials, minimum covcrage rcquiretncnts rnd maintenance requirements;

c) Architectural design and maintenance of auy or all structures including rules,
regulations, end restrictions pcrtaining to building mrterials, exterior appearances,
archibctural styles, exterior colon, height restictions, setback requirements, set uI,
rcquiremente, allowablo age md style of relocated improvomcnts and similarrectrictions;

d) Timc limitations of the complction, within speoilicd pedods after approval, of the
improvemenls forwhich apprbval is required pursuaat to theDesign Guidelinm;

e) The designation of a'tuilding envelope" within a Lot outside of which irnprovements
will not be perrnitted;

f) ProcerJural rutes.and rcgulations goveruing tlrc rnanner in which the Architectrual
Review Committee will operate, ttro types ofsubmittals to be required in connection with
tfte requests for devcloprnent or architecfural approvals, and thc manner in which ttre
Architectural Revierr Comrnittec will process such submittals. The Architecnual Review
Committee will have the right to establish and amend from time to time a scbedule of
fees which the Architectural Review Committee will have to charge in connection with
requests for the approval of,plans and specifications.
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g) Such other limitations and restrictions as the Board or Architectural Review
Cornrnittee in its reasonable discretion may adopt.

C. Delegation. The Arohiteetural Review Committee may delegate ifs plan review
responsibilities to one or more if its members or architectural consultants retained by the
fuchitectural Roview Committec. Upon such delcgation, the approval or disapproval of
plans and specifications by such member or consultants wilt be equivalent to approval or
disapproval by the entire Architechrral Reviery Committee.

D. Non-Ljabilitv for Aop,f,gy.el otPlans, Plans and speoifications for building and
other structur€s will reviewed by the Architectural Review Committee a.s to stylg
exteriordesign, appearance and location. Devetopmemt Plans (including but not lirnited
to gxading, drainage and landscaping plans) will be revlewcd for apperancg location,
conficrmance with building cnvelope requirements and impact on other Lots within the
Associalion. Atthough the Architectural Review Committee has the rigfrt to reject plans
and specilications because of their failuro to comply with zoning or building ordinancas,
or other governmellhl rcgulations or restrictions, or on the basis lhat such plans and
spccifications are defective or not prepared in accordance with sound engineering
practices, the approval of plans and specifications will not constitute a reprasentatiorq
warranty or guaranry that strclr plans and specifications comply with good e,nginecring
design or with zoning or building olrdinances, or oth€r govemmental regulations and
resEictions. By approving such plans and specifications, neith& thc Architestural
Review Cornmittee, the menrbers thereof, theAssocirtion, arry Mearber, or the Board
assumes any liability or responsibility therefore, or for any defect in any shuoture
constucted *om such plans and specifrcations. Neither the fuchitectural Rwiow
Committee any menrbcr thereo{, tlre Aseociation, nor the Board, will be Iiable to any
Mernber, Owner, Occupant or other Peson for any damage, loss or prejudice suffercd or
claimcd ou account of(a) the approval or disapproval ofany plars, drawingp and
specificatioru, whetherornot defective; (b) tlrc constructions orpcrformance of any
worlq whether ornot pursuant to qpproved pl.ans, drawingF ard specificalions; or (c) the
dcvelopment, or rnrnner of developrncnt, of any Lot within the Association; provided,
horilever, that such action with the actual knowledge possessed by himArer was taken in
good faith. I

E. Ipspgction-and Recordin$ o{.rltpprovat. Any member or authotized consultant of
the Architectural Revicw C.ommincq or authorized of;ficer, director, employec oragent
of the Association, may rt any reasonable time eatcr, without being deemed glilty of
trespass, upon any lot or Parccl afler rcasona.blc notice is provided to the Owuer or
Occupant thereof in orderto inspcct improvcments constnroted orbeing constucM on
the Lot 8d to ascsrtain that such irnprovern€nts have been or are being built in
compliancc with the Design Guidclinec and this Declaration. The Architectural Review
Committee will cause,such an inspection to be undertaken in accordance with the Desigrt
Guidelines.

F. Additional Power-s of the_Boa.rd. The Board may promulgatc as part if the Design
Guidelines such additional architectual and landscape standards, rules and regulations as
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it deems ue appropriate and are not in conflict with this Declaration. WTIHOUT
. LIMITING TT{E GEMMLITY OF THE PRECEDING SENTENCE, THE BOARD

MAY FD( A FINE OF UP TO $5,OOO.OO FOR FAILI.'RE TO OBTAIN THE
REQUIRED APPROVAL FROM THE ARCHITECTUML REVIEW COMMITTEE.
Such fine will be a Special Asscssrnent and will also be the personal obligation oflhe
Owner of the Lot on whioh the fine is assessed. The imposition of thc finc will not limit
the damages any Person, including Declaraot, may recovcr as a result of any violation of
the provisions of this Seetion.

G. 14/aiver qfDcsisn Guidelincs. The Architectural Review Commi[ec has the right
at aoy time to amend the Design Guidelinqe and to waive or modi$ anyntles, regulations
orrestrictions contained in theDesign Guidelinos or this Section provided that no such

amendment, waiver or modificalion will be effective unless it is writing aad sigged on by
an officer of thc Association after adoption by the Board of Directors. No such waiveror
modification will be, or will bc lleemed to bg a waiver of the right to sfidly enforce any
such rule, regulation or rastriction in the future.

AI{TICLE IV
OPERATION OF THE SAN MARCOS TERRACE

HOMEOWNEHI' ASSOCIATION,Ii{C. ,

Section 4.01 Organjzation.

A. Agsociatio4. The Associationis a non-profit fuizonacorporation charged withthe
duties set forth in the Articles, Bylaws, and this Deoknation.

B. Board of Drccton and-gfficers. The afhirs ofthc Association will bc eoaduoted

by the Board ofDirectors and Euch offcers rnd committees as the Board may elect or
appoint, in accordance wittr ttre Articles and Bylawq as amended from lime to time. The

conrposition of ths Board will be defined in thc Bylaws.

C. Personal Liahility. No membcr of the Board or any Commitrco of the Association
or any oftcer or omployee of the Assooiation will bc pe,rsonally liablc to any Owner or to
any othcr party, including tho Association, hr any damagc, loss or prejudice suffered or
claimed on aocount of any omission, onor or ncgligenco of the Association, provided that

such pcrcon has, upon the basis of such information as may be posseesed by him, acted in
good faith without willful intentional misconduct.

Section 4.02 Manbership.

A. Oualilication. Bach Owner of a t ot (which is subject to Assessment) will bc a

member of the Association. No Owner will have more than one membership for each Lot

Owned.
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B. Trqnsfer.of Mcqbcrshtl. Memberstrip of eactr Owner in thc Association will be

. appurtcnant to ownership of the Lor and will not be ftansfened, pledged, or alienated in
any wfly except upon ihe transfer of ownership to the IxL and then only to rhc rransferec.
Any atfempt to make a prohibited transfer will be void. Any transfer of ownoship of a
I,ot will automsticelly ransfer said membership to the new Owner thereof.

Secalon 4.03 Voting Ri$hrs.

A. The Developer shall maintain voting rights until tlre earlier of the following
events;
1. lVhe,n orre hundred percent $OA%) of ttre [.ots have bcen conveyed to Owners
othcr than Developer; or
2. On December 31, 2015; or
3. Upon written notice from the Declarant to thc Associrtion.

B. When the Developer's voting rights cease, each Owncr (whettrer onc or morc
persoEs or enrities) will be entitled to one vote for eactr l.ot owned.

C. The votc for any member that is held by more than one person or entiry rnay be
exercised by any of them, unless any objcction or protest by any co-holder of suelr
mcmbaship is made prior to the complction of a voto, in whidr case tlie vote for such
Member will be not be counted. ; ,

D. Slrspenciop of Votine Riqhts bv.Associarion. Thc Association may suspend the
voting rights of any Member for any period during which any Asresffircnt agairst a Lot
remains unpaid and delinquent. The Association may also su,epend the voting dghts of
any Member for a pcriod of specificd by the Board wteo, in 0re Board's discretion, such
Members is in Violation'of these Covenants, the Bylaws and/or the Rulcs and
Regulations of the Association.

Sectlon 4,04 8-csoonshilirics of-rhe Associadon. Thc Association shall. be responsible for
enforcing theprovisionr of this Dectaration and its Rules and Regrlations. It shall also
be responsiblc for maintcnance of thc Cornmon Area shown on the plat of &e Propetty
and fot liability insurancc, local taxes, and ihe maintonanco ofany recreation and/or
facilitics in the Cornmon area, and for opcrating the corporation rnd doing all things
neccssary for thc Efficicnt marragcrn€nt of the Property.

Section 4,05 l&$u,r.ance ReggirerRFnts. Thc Association may obtain the following types of
insurancel

A. Fidclitv lnsurlqccs. Fidelity Insurance coveragE against dishonest ace on the part
of the diredors, marragers. trustees, employees or voluntcqt rcsponsible for hardling
funds belonging to or administered by thc Association. Such fidelily insuance policy
must name the Association as the insured.
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. A. Eidelity Insurgrtces. Fidelity Insurance coverage against dishonest acts on the part
of the directors, manigers, trustees, employees or volunteers responsible for handlirrg
firnds belonging to or administered by the Association. Such fidelity insurance policy
must name the Association as the insured.

B. WorkaE' Co.$rpeqgt-ion. A workers' Compensation policy if necessary to meet
the requirements of the law.

C. Other. Such other instuancc lls the Board determines from time to time to be
necessary includin6 but not limited to, Directors and Officers coverage.

D, Dwelling Units. It will be the individual, responsibiliry of each Owner to provide
as hdshc sees fit at hisArer own experuc, insurance for his/her own expe$e, insurance for
his/her Dwelling Unit agaiust loss or damage by fire or othcr hazarde. OwDer's liability
iruurance, thoft and o&er insurance covoning pereonal property damage and loss.

E. fuurual Review of Policies. All inswance policies will be rcviewod at least
annually by tlte Board of Directors inordcrb ascertain whether the coveragc contained
in the policics is sufficient to makc any aecesssry ropairs or rqlacemant of the Property
which may have been damaged or desfroyed. 

,,

Section 4.06 Cornmittecs. The Association may establish a Landscape Cornmittee, a

Covenants Comroittee, an Architectua[ Committce, and auy other committces the Board
of Directors may from time to tirne desm necessary. Byrcsolution of tho Board of
Directors shall adopt policics and proocdures for ttre operation of thesc committees and
prescn'be the dutics of such committees.

ABTICLEY
ASSESSMEI{TS

Sectlon 5.01 Cteation of Lien and Personal OblieaJion tq Pav AssesemgRts. Each Osrner,
upon the recordation of a dacd to anytoq u&ethor or not it is stated in lhc dccd, is
deemed to covenant and agrec to the Assoclation: (l) Aonual Assessmeirts or charges, (2)
Reimbursement Asssssmenls, and (3) Spmial Arses$rcnt. SuchAssessments willbe
cstablished and collectcd as provided iuthis Article. All Assessments, toge*herwith
inteiest, Iate fees, costs, and reasonable attornoys' fecs, will be a charge ott the lrt and 1
will bc continuing lien upon the late fece, costs, and reasonable attomoys' fees, will be a 

Q
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reasonable anomeys' fces, will be the personal obligation of the person who was the o
Owner of the lot at the time when the Asscssment ias levied. The personal obligation t
for delinquent Assessment will not pass to hiMter succe$ors in title unless specificalty Z
assum€d by them.
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Section 5.02 Purpose of Anrlual Assqssments. The Annual Assessmflts levied by ttre
Association rvill be used exclusivcly to prornote the recreatiort health, safsty, and welfare
of the Members and iheir Guests and for other purposes set forth in the Articles, Bylaws
and this Declaration.

Section 5.03 AnnualAssesqmerL

A. 4nnual Maximum Assessment. The original futnual Ma:rimum Assessment will
be Six Hundred Dollars ($600.00) per Int. From and aflerJanuary 1,2006, the Arnual
Maximurir Assossrnent may be increased, without a vote of thc mcmbership, by an
amount not to exceed 20% of ttrc previous year's Assessment rate.

B. Aqlpel Annual AssessmentE, The Actual Assessrnents will, at the discretion of the
Board, be set in alr arnount equal to, less than, but no gfeatcr than, the Annual Maxirnum
Assessment. The effective date of any change in thc Actual Annual Assessment'rill bo
January I of each year. No Acnral furnud Assessmcnt will bemade until January l,
2006.

C. Notificatipn to-.8wngElof.firnup!,tssessments. ThsBoardwill prcvide
notilication to the Owners of any clianga to Annual Maximum Assossm€nt or thc Actual
Annuat Assessments at [east tldrty (30) daysprior to June 1 of each yeat

Sectlon 5.04 Soecial4ssessm.e.nts. Subject to any limitations inthe Bylaws, Spccial
Assessments rnay be lev[ed in addition to Regular Assessmeuts for (1) constructing
capital improvements; (2) conecting ao iuadequacy in the ourrcnt operating account; (3)
defraying in whole or in part thc cost of any corstruction, reconstructioq unaryected
repair or replacernent of irnpmvements in the Common Ar.r$, if created; (4) payrng for
such other matters as tLe Boad may doem appropriatc for ths Projoot; or (5) if any
Owner, his family or any liceffee, tenant, Ieeooo or inviteo violales the Declaration or &e
Rules, the Board may irirpoee a Spccial Assessment solcly upon th.e Owner of not more
than Two Hundred Dollus ($200,00) for each violalion Spccial Assessments will be
approved by the voie of two thirds (?3) of the Members who are voting in person orby
proxy at a meeting duly callcd for this purpose. Before invoking a Speoial Assessursnt
directed solely at an individual lot Owner, the Board will give the Owner noticc and an

opportunity for hearing before thq Board Any Asses$metrt imposed by lho Board which
remains unpaid for a period of thirty (30) days qr moro aftor its due datc will be

collectable in acsordance with this Article V.

Sectlon 5.05 Nqtice and Ouonrm foJ any Actign Authorizcd under Sectioru 5.03 and
5.04. Written notice of any meeting called for fre purpose of taking auy actiou authorizcd
undcr Sections5.03 or 5.04 witl be sent to all Members not less than twenty (20) days
prior to the datc set for th€ meeting. The prcscnce ofMembors or of pmxics cntitledto
cast twenty-five percent (25Yo) of ill the votes of the Association will sonstitute a
quorum at this meeting. If thc required quorum is not prescnt, another meeting may bo
called subject to the same notice requirements.
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Section 5.06 Uni.font Bgte of Assessment. Except as otherwise provided in this
Declaration, all Assessments must be set at a uniform rate for all [.ots and may be
collected on a monthly or quarterly basis as the Board may determine. All Assessmcnts
will bc payable in thc amount specified in the Assessment or notico.of Asscssrnent arrd no
offsets against such amount will be permitted for any reason including without limitation,
a claim that (a) the Association, the Board, or Declarant is not properly exercising its
duties and powere as provided in this Declaration; (b) Assessments for any period excced
Common Erpenses; or (c) a Member or other person has made and elects to make no use
of the Cornmon Area.

Sectlon 5.07 Date ofQgmr$encemeIlt of Ar*rnual AssesFments: Due Dates. The Amual
Assessments will commence on all Lots on the first day of the month following the
conveyanc€ of a Lot to an Oumer. The first Annual Assessment Due for any Int will be
adjusted according to the number of months remaiuing in the liscal year. Thc Board of
Direstors will set the amount of the Annual Assessmonts against each Lot at least thirry
(30) days prior to January I of each year. Thc due dates of Assessment, partial paymenl
for which rnay bccome due on puiodic basis, will be established by the Board of
Directors. Absent such establishrnent, dues shall bc due annually in advance in the first
day of each year commencing January 1,2006.

Section 5.08 Rei(nbursemeut AssessBents, The Association will lcvy a Rcimburscrnent
Assessnent against any Owner and his/trer Dwelling Unit if n fiiilure to cirmply with thc
Association' Documents has (1) necessitated an cxpooditure ofmonies by thc
Associarion to bring the Owner or his/her Dwclling Unit into compliaace, or (2) resulted
in the imposition of a fine or penalty. A Reimbursem,ent Assessmenl will not bc lcvied
by tho Assoeiation until Notice and an opportunity for Hcariag hae been givon to tho
Owner. Reimbunement Asses$nemts may bo enforced in the same mannar as Annual
and Special Asscssments, by the filing of a Notico of Lien as provided in this
Declaration.

Secflon 5.09 Effect of Non.Payment qf AqsessgpntslRemedics of thed,ssogiation. In
addition to all other romedies provided by law, the Association or its authorized
rBplEsentative rnay enforce,the obligations of any Owner to pay each Aisessmcnt
provided for in this Declaration in any manner provided by law or by either or both ofthe
following procedures.

A. Bv Sui! Ihe Association may commence and maintein a suit at law against any

Ownerpersonallyobligated to pay a delinquent Assessmenl The suit will bc maintained

in rho name of the Association. fuiy judgmeut rcndcrcd in any action will include the

amount of thc delinquency, additional charges and any other amouuts as thc court may
award, including rbasonable attomeys' fees. Aprocccding to r€cover a judgment for
unpaid Assessrnents maybe maintained without the neceseity of foreclosing or waiving
the lien cstablishctl herein.

B. Bv lie-n. To perfect its lien, the Assooiation will recotd a Notice of Lien in the

Office of the Pima Corrnty Rerorder. The lien provided for in this Scction will be in
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favor of the Association and will be for the benelit for all the Ownerc. Tho Association
may commence and maintain proceedings to foreclose its lien in the samo manner as the
foreclosue of mortgages. The lien for Assessments will constitute a lien on each

respective Dwolling Unit prior and superior to all other liens, except (t) all taxes, bonds,
Asscssrnents and other levies which by law would be superior thereto; and Q) the lien or
charge of any first mortgage or deed of trust.

Sectior 5.10 Additional Cha[8res. In addition lo any other arnounts due or any other rclief
or remedy obtained against an Owner who is delinquent in the payment of any
Assessments, each Owner agrees to pay such additional cos8, fees, charges and
expenditures ("Additional Charges') as the Association may incur or lerry in the process

of collectingrnonies due and delinquent frorn the Owner. All additional charges will.be
included in any judgmart in any suit or action brought to cnforce oolleotion of delinquent
Assessments or may be levicd against a Dwelling Unit as a reimbursement Assessment.
Additional charges willinclude, but arenot limited to, the following:

A" Attornevs' Fees,. Rcasonable attorneys' fees and costs incurred in the ovent an
atlorney is employed to collect any Assessment or surn duq insluding the placernent of
the lien or tho filing of a suit or othenrriso;

B. Late Charges. A late charge in an arnount to bc determined by the Board to
compemate the Assooiation for additional collcction eosts incuhed in the event any ,

Assessment or other sum is uot paid wheo due; provided , however, that.such late charge
will not exceed tem percent (107o) of the delinquent Assessmentl

C. C-o,gt of Suit. Costs of suit and court costs incuned as are allowed by the court;

D, InteJe.S[ trnterest ou all sums impoeed in accordance with this Article V includiog
the dclinquent Assessrnent, reasonablc costs ofcollection, rcasonablo attorneys' fces and

late chargcs, at the amual porcentags rate ofrwclve (l2%fiperyeaq and

E. Other. Any such other additional costs that are the Association may incur in the

process ofcollecting delinquent Assessmats ot sums.

Secdou 5.11 Aoplication of P+vment$, AII payments received by the Association will
first be applicd to collection costs and attomeys' fees, then to late clurges, then to interest

and then to delinquent Asscssmcnts,

Section 5.12 Relcase of Lien,Upon payment of deliriquenl Assessments or other
satisfaction thereof, the Association will record a release of any reoorded lien.

Section 5.13 Sfatemgrt of Assessment Ugn. Within ten (10) days of rcquest ftorn an

Owner liable for Asscssrncnts, the Association rvill fumish to &at Owner a writtan
certificates signcd by an officer or authorizcd agcnt of the Association stating the amount

ofany outstanding Assessment and any additional charges secured by the lien upon
hislher Dwelling Unit. A chargc, not to pxceed the reasonable cost of preparation and

1
2

B
o
o
3
q
I

l8

, Pgr 18 oi 26



production of the certificate, may be levied by the Board for the issuance of such
certifieate.

Section 5.14 No ExeJ.nption of OwneJ, No Owner is exempt frorn liability forpayment
of Assessment by waiver of the use of enioyment of the Common fuea by abandorunent
ofhis/her Lot, or for any other reason.

Sectlou 5.15 $ubordination of the Liet to Morteagos. The lien for Assessments will be
subordinate to the lien of any first mortgage. Sale or trursfer of any Lot will not affeot
the Assessment lien. However, the sale or ransfer of auy i.ot pusuant to a mortgage
foreclozurg or any proceeding in lieu thereo(, will exlinguish the lien of such
Assessments as to paymenB which becoming due prior to such sde or tansfer, No sale
or transfer of any I.ot will relieve such Lot from liability for an Assessmearts thereafter
becoming due or ftom tho lien thcrcof

Section 5.16 Morteaee Protection gFd Add.iliqnal Asse,ssment-lq Comrnon Exoonse.
Notwithstanding and prevailing over any othcr provkion of this Declaration, or lhe
Association's of Articles or Bylaws or the Rules, the following provisions will apply to
and benefit each holder of a first mortgage upon a Lot (called the first mortgagce):

A. Thc Iirst mortgageo $/ill not in caso or mamrer be irorsoulty liable for the
payment of any Assessment or charge, nor for tho observation orperforrrance of any ,

cov€nant, restriction, regulatiog nrle, article or bylaw, except for those matters which ue
enforceablc by injunctive or other cquitable actiqls, not requhiag thc paymmt of moncy,
except as hereinaller providcd.

B. During the pendcncy of any proceeding to foreclose the frst mortgage, inoluding
any period ofredeurption, the mortgagce (or recoiver appointod in eirch action) may, but
need not, exerciee anyor all of the rights and privilegcs of tho Ownor ofthe modgaged
Lot, including but not limited to th€ cxclusion of the Owner's exertisc of suctr rights and

privileges.

C. At such time as the first mortgagee becomes rccord Owner of a Lot, said first
mortgagee will be subject to all of thc terms and conditions of these restrictions,
including but not limited to the obligation to pay for all Asscssmcnts and chargos
accruing thereafter in the sarne marnEr as any Ownor.

Sectlou 5.17 Reserves. The reserves which are collected as part of the Regular
Assessments will deposited by the Associatiou in a separate bank account to be hcld in
trust for the purposes for whiclr thay aro oollected. Such rescrves will be dccmed a

contribution o the capial account of the Associaion by thc Owners. The rcsponsibility
of the Board will be only to budget and providc for cuch rescrvcs as.the Board in good

faith deems reasonable, and no member of the Board is liablo to nny O*aer or to the

Association if the amount in lhe reserve account proves to be inadequate.
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Section 5.18 Oblieation ofPecl?rCnt to Pay Assgs.sments. The Declarant is hereby
exempted fiom any and all obligation to any Assessmcnts or transfer fces.

ARTICLEVI
GENERAL PROWSIONS

Section 6.01 Tpr.m. The covenantq condirions, and restrictions of this Declaration will
remain in full force and effect for a period of twenty (20) years &om the date this
Declaration is recorded. Thercafter, they will berenewed and automatically exteuded for
successive periods of ten ( I 0) years each, unless prior to the end of any ten-year
extension pcriod tho Owners ofnot lcss than ninety percenr (90olo) of the Lors agree, in
writing, to terminate tlrc provisions of this Declaration.

Sectiou 6.02 Amendments. This Declaration may be arncuded by an inskument in
writing signed and ackrowledged by the President and Socretaryof the Association
certiffing that sush ameodment has been approved by thc vote or written consent of the
Owners of not less than wo-thirds (2/3) of the lots. Such amendment wilt be effe.ctive
upon its recordation with the Pima County Recorder,

Section 6.03 Managg.ment Agreenrents. All powcrs, dutics, and.rights of theDeclarant,
the Association or {rc Board, as providod by law hereirL may be dclegated to a managing
agent under a maragement agreement; provided, however, that no such delegation will
relieve the Association of its obligation to perform atry such delegatcd duty. Any
agrcement for professional management or any other conhact providing for seryices will
not exceed a term of one (1) year, which tcrm may be renewed by agreement of one of
the parties for suscessive one-year periods. Aay professional management or scwice
agreement will provlde for ternination by citherparty with or without cause aud v/ithout
paJment of tcrmination fee upon ninety (90) days' wiitten notice; provided, however, that
the Association may terminale such apceruent for cause upon thirty (30) days' written
ttotice.

Sectlon 6.M Err{ofgemcnt rrd Non WaiVe.L

A. Enfp,fceme+l Except as otherwise provided hercin, thc Association or any Owner
has the right to euforcc, by any proceeding at law or in equity, all restrictions, conditions,
covenants, reservations, Iiens or charges now or hereafrer imposed by provisions of this
Dcclaration.

B. Alternate Disputc Rgso.Ertion/?rer-.q$$rjie to Ljligation..in thc evcnt of a dispute
between an Ownerr, the Board of Directors, the Association (excluding the nonpaltrent of
any Assessrnent due under the temns of this Declaration), the complainanf as an absolute
condition precedont to instituting a legal action against respondenl must first serve notice
in writing on respondent advising him/trer of the aliegcd gricvance, the aotion or rcsults
desired and a date and time convenient lor a nreeting to discuss such grievance. The
respondent will have a minirnum of Frfteen (15) days. bu[ not to exceed thitty (30) Days,
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from the receipt of the notice to schedule a meetingwiththc complainant for the purpose
of ariving at a settlahent of the controvcrsy with the complainant.

C, Violgtion gf Law. Each and every provision of this Dcclaration and any
amendment hereto will be subject to all applicable state, county municipal or local
ordinances and Subdivision regulations and any future amendments thereto. Any
violation of any statc, municipal or local law, ordinance or regulation pertaining to the
ownership, occupation or use of any property within the Subdivision is hereby declared to
be a violation of these restrictions and subjbct to any or all of the enforcement proccdures
sct forlh or in tho Bylaws.

D. BeiEdies gumulativ-e., Each remedy providcd by these is cumulative and not
exclusive.

E l&n Waivgf. Failuro by the Board, the Association or any Ounrer to euforce my
of the provisions of these restriclions at any time will not constitute a waiver of t]re right
thereafter to enforce any such'provisions, or any otherprovision ofthese reshiclione

Sectldn 6.05 Ang:Iew' Feeg. In the event the Association incurs attorney$' fees and/or
cout costs in the enforcem€nt of any of tlre provisions of this Deotaration or the Rules
adopted by the Association, rcgardless ofwhe&er a lawsuit is fled, sirch attomeys' fees
and court costs, if any, will be paid by the Owner against who tho action is taken. The
Association will be entitled to collect such attomeys' fees md court costs in the sarne
manner as Asscssments.

Section 6.06 Mortgage Protqp$on, Notwithstanding any other provision of this
Deolaration, no arncndment to this Declaratiou will operate to defeaf and rerrder invatid
fte rigbts of the benoficiary under my dccd of trust ormortgage upor a Lot madc in good
faith for vslue and recorded prior to tho recordation of such amondment, provided that
after the foreclosue of any such deed of tnrst or mortgagc suctr Lot will remain subject to
this Declaration as amended.

Secfion 6.117 Annexation of Additional Prooertv.

A. may elect to antrex Additional
Property to the and to subject suoh.Propertyto thc Declaration in iacrements
of any size whatsoever, or to afinex more than one such increment at any grverr time aud
in givcn order. This shall include Common Arees for the use and enjoymcnt of all the
Mernbers of the property. Declarant rosorves the righf in its solc discretion and without
the approval, assent or vote of the association or the Membe,rs, to annex Additional
Property at any time prior to expiration of fifteen (15) ycars &om the date this
Declararion is recorded and to subj*t all or any portion of suoh property to th6 plan of
the Declaration. Although Declarant will have thc ability to annex Additional Property as

provided in this Scction, Declarant will not bc obligatcd to anncx all or any portion of
any property presently contemplated or intended to be iEcluded within the Property and

such property will not become subject to the Declaration unless and until a Deelaration of
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Annexation will have been recorded as'herein provided. In the event dre Declaration
annexes Cornmon Areas to the Property, it shall be entitled to record corcunently
therewith additional covenants and restrictions governing the use, management,
rnaintenance, and control of such Common Areas. These additional rcstrictions shall be
binding on all Owners, their guests or tenants as though fully set forth herein.

B. Annexatiolr Dgg.l,aration. A Declaration of Annexation will bc a writing in
recordable forrn which ann€xes the Additional Property to ttreplan of the Declaration and

which incorporatcs by referencc all of the covenants, conditions, reskictions, easements

and other pnrvisions as are set forth in Declaration rolating to Dcclarations of
Anneration. Declarations of Annexation may contain such complemantary additions and
modificuions of thecovenants, conditions and restrictions contained in the Deelaration as

may be nece$sary to rcflect the diffcreat chamcteristics, if any, of &c Additional Property
and as are not inconsistent wlth the plan of theDeclaration. In no event, however, will
any such Declaration of Anncxation revokg modi$ or add to the covenants established
by the Declaration with or respeot to the Property alrcady subjeot lo the Dcclaralion. The
recordation oftlre Anncxation, togettrerwith aplat (tha "Amoration PIaf) describiag the
Additionat Property will constitute and cffcctuate tlre annexation of ths Mditional
Property describcd thercin, mrking such realpropcrty subject to the Declaration and
subject to the fimctions, pow€fis and jrnisdiction of tho Associalion, and thereafter said

Additional Property will be part of the Property for all intents arrd purposes of the
Declaration and all of the owners ofinteresb in fta Additioual Propertywill
automatieally be subject to the Declaration as of the cffective date of Aanexation or such
later date as may be specified therein.

Section 6.08 Construction..Sale and l++siqg Fscilities. During the period when the [.os
are being sold and Dwclling Units are being consffucted, the Declarant or its ageut(s)
may maintain such facilities whicfu is believes to be rassonablyrequirad, convenient or
ineidental to tha development and sale of the lrts includhg, but not timited to, a business
office, sbrage areas, construction yards, signs, rnodels, and sales'and/or leasing offi.ces.

Section 6.09 Coastruction.,

A. InteqplEtation. The provisions of this Declaration will be literally coustued to

effectuate their purpose of cleating a uniform plan for the development and operation of
thc Subdivision. This Declaration will be consfirued and govemed by ttre laws of thc
State of Arizona.

B. Restrictioo Severable. Nocrrithstanding the provisions of Paragraph A, each ofthe
provisions of this Declaration will be deemed independent and severable, and the

invalidity or partial invalidity of any provision or portion thereof will not affect tlte
validify or enforceability of any other provision.

C. &ule Against PerpeBdties. In the event the provisions of this Declaration are

declared void by a court ofcompetent jurisdiction by reason of the period of time herein

statecl flor which the same will be effcctive, then in that cvent said periods of time will be
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reduced to a pcriod of time which will not violate the rules against perpetuities as set

forth in tho laws of the State of fuizona.
D. Sirlgulaf,lncludesJllural. Unless the context requires a contrary construction, the
singularwill include the plural and the plural the singular; and the masculine, feminine or
neutcr will include the rnasculine, fcminine and neuter.

E. Caolions. All oaptions and titles used in this Declarrtion are intended solely for
convenience or reference purposes onty and in no way dcfine, timit or describe the intent
and meaning of the provisions hereof.

Section 6.10 Dcliver.v of Notices an4P..gcumcnts. Any mittcn notico or othm documcnts
relating to or required by this Declaration may bc delivcred either personally or by mail.
If by rnail, it will be deemed to have been dolivered seventy-two (72) hours aftcr being
deposited in t$e Unitcd States mail, postage prepaid, certified or registered mail
addressed as follows:

If to thc Association
The San Marcos Terrace Homeolvners' Association, Inc
5255 Williams Circte
Suite 6000 West
Tucson, Arizona 8571 I

If to an Owner:
To the address of any Lot within dre SuMivision or to tho last address

flrmished by an Ownor to the Association ; provided, howcvcr ftat any
such address may bo changed at my time by the Owner by deliverlng
written notice of change of sddrcl$ to tho Association Each Om,ner of a
Lot will promptly provide his/her currst mailing ad&oss to &e
Association and will promptlynotify the Association iu writing of any

subsequent changc of address.

Section 6.U Bjuding Effest. By accepting a deed or acquiring any ownership intercst in
any oflthe Propeffy include6 within this Declaration, each person or artity, for himself or
itself, his hcirs, personal representativec, succe{xson, Eansferces and assips, binds
himself, his heirs, persoral representatives, successors, transfe,rees and assigns to all of
ttre provisions, restrictions, covcnanE, conditions nrles or rcg*luions conained hereia
which run with tlre land and are biudiug on all subsequent and future Orynors, granlees,

purcbasers , assignee, and transfcrees &creof. Furthermore each su& person firlly
understands and acknowledges that thio Dcclaration will be mutually beneficial,
prohibitive and cnforceable by the various subsequent and future Owuers.

AITTTCLE VII

MAINTENAI{CE
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Section 7.1 fuea of Assogqtiation Resoonsibility.. The Association, or its duly delegated
representative, shall manage, maintain, repair and replace thefueas of tho Association
Responsibility which any govc.rnmerntal entity is maiataining or is obligated to maintain. The
Board shall be the sole judge as to the appropriatc maintenance repair and replacement of all
Areas of Assooiation Responsibility. The Association shall pay all ad valorem taxes on the
Common Area prior to delinquency. NoWithstanding the foregoing, the Association may take
reasonable steps to appeal or protest any Comrnon Area tax assessmsnts. The Association shall
maintain bufferyards, as defined on lhe Plat, when such bufferyards are outside the walled
privacy area of lots.

Section 7.2 Det$tion8etegtion Basins. The ovmers shall bo solelyrcsponsiblc foroperatiorl
maintenance, and liabilify for drainage structues and detcntion basins. The owners shall have an

Arizona Registered lrofessional Civil Enginecr prepare a certilied inspection report for the
drainage ard det€'trtion/ret€ntion facilitiqs at least once each par aad that ttrese regutar
inspection report$ will be on Iilc with the owner for review by Cily staf{ upon written roq}est.
The Ciry staff rnay periodically inspect the drainage and deteirtion/retention facilities to vcrify
that scheduled and unscheduled maintenance activities are beingperformed adequately, hnil &at
the orvners agree to reimburse the City for any and all costs associated with maintaining tho
drainage and detention/retention facilities, should the City find the owners deficient in dreir
obligation to adequately operatc andmaintain their facilities

The certilied annual inspection re,port shall contain the following sumrrlaries; a) either z ,

statemcnt that no maintenance work is needed at tbat timg or a list of repairs and work to be
done to coreG deficicncies orpotential problcms and/or to rcstore ttre aeethetics, followed by a
letter of certifisation from an fuizona Registcred Professional Civil Engineer stating that the
recommended work has been satisfactorily compleded, b) a statemeirt either indicating that
watershed conditions have not changed since the prorious inspection report, or stating that
specifrc ohanges havo occurred which alter or eliminate some of the dosigtr features and affea
the level of service of thc drainage and detention/rctention systeme. Thc City Bngineer is to be
notified ifwatershed conditiors have changed to the exteat that drainage and detention/retention
systems no louger satis$ the requirements ofthe Floodplain Rcgulations found in lhs Tucson
ZoningCode. 

,

Section ?.3 AsF.Wsmcnts of Certatr Qost of Maintanaqg and Eepaif* In the eventthat the
need for maintenance or rcpair of an Area of Association Resporsibility is caused through the

willful or negligcnt act of riny Owner, his family, l€,natrts, guest or iuvitee, the cost of such

maintenance or repairs shall be paid by such Owner to thc Assosiation upon demand and
palmentof such arnounts shatl be secured by the Assessment Lien

Section 7.4 Meintenancc ofWalls other than Boundqry-lValls.

A. Walls (other than boundary walls) located on a l.ot shall bc maintained, repaired and

replaced by the Owner ofthe Lot.

B. Any wall which is placed on the boundary line between a Lot and the Cornmon Area
shall be rnaintained and replaced by the Owner of thc Lot, except that tho Association shall be
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responsible for the repair and maintenance of the side of ttre watl which faces the Common Area.
In ttre event any such wall encroaches upon the Comnxon Area of a Lot, an easemont for such
encroachment shall exist in favor of the Association or the Owner of the lot, as lhe case may be.

C. Anywall which is placed on the boundary line between a Lot and public right-of-way
shall be maintained, repaired and replaced by the association except that the Ownerof the Lot
shall be responsible for the repair and replacemant of the surfacc of the wall which hces the Lot.

Section 7.5 lqstall+[on of.l-andscaping In the cvent all non-lrivacy area landsoape for each
lot has not becn installed by the Dectarant, tho Orrner shall install an approved landscape
package in these areas within ninety (90) days after acquiriug a lot from Declarant, Bach Owner
shall iustall, troes, plants, and other landscapingimprovemcnts (togetherwith any sprinkler
system or drip inigation systeur sufficient to adequately r,yater the tecs, plants, or other
landscaping improvement) on (i) thatpart of tha Iot which is betwcen the street or public right-
of-way adjacent to thc Lot and the exterior walls of the Residential Unit situateal on thb Lot
except for any side or back yard of the Lot which is completely enclosed by a wall or fence and
(ii) any public rightof-way areas (other than sidcwalks or bicycle paths) lying betweer ffie front
or sidc boundaries ofsush l,ot and any adjacent street, except for any part ofsuch area which is
an Area of Association Responsibili?. All such landscaping must be installed in accordance
with plans and specifications approved by thc Architectural Committec pursuant to Section 3.1
of this Declaration.

IN WITNESS WHEREOFrtfeundersigned, berng theDeclarant hereiu, has

hereunto set its hand and scal rJns #*.day at 4/*t . , ... ,2005.

I.IDELITY NATIONAL TITLE AGENCY, INC.,
au fuhonr CorPorafiou

as Trustee of Trust #bt til
and not in itqcorpomtcffiGry

//
,r,lLrud Z:J/r' I lts"fusr aaef..e =

STATE OFARTZONAI
)ss.

couNTYorPnwA l

SUBSCRIBED, SWORN TO, AIIID ACKNOWLEIIGED before methls -44'
day otfifu!-,2001rby Aebnlq,. t. /y'-ze as.7&.<r-afra*'-of FIDELITY
NATIONAL TITLE AGENCY, INC.

Mv Commissiou Eroires:
C t,ruoi
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EXIIIBIT'lt!! ,onert

LEGALDESCRIPTION

I,ots I thnr 33 and Common Areas 'A" (Natural ogcn Space) "8" (Dcte,ntion/Retention
Ar6a) and 'c" (Landscape) of sAN lv{ARCoS TERRACE a cubdivision of Pima County,
ArizonaasrocordcdinBook &O OfMrys and?la*atPagc .5
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