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SECOND AMENDMENT TO FIRST AMENDED AND RESTATED

DECLARATION OF HORIZONTAL PROPERTY REGIME

AND COVENANTS, CONDITIONS AND RESTRICTIONS

FOR SPANISH TRAIL CONDOMINIUMS

This Second Amendment to the First Amended and Restated Declaration of HorizontalProperty Regime and Covenants, Conditions and Restrictions for Spanish Trail Condominiums ismade this Z 5/ day of M , 20L, by SPANISH TRAIL COUNCIL OF CO—
OWNERS, an Arizona Corporation, hereinafter referred to as “Spanish Trail.”

Recitals

A. On December 22, 1980, HSL Properties, Inc!La J011a Enterprises (“Declarant”)
executed the First Amended and Restated Declaration of Horizontal Property Regime and
Covenants, Conditions and Restrictions for Spanish Trail Condominiums (the “Amended and
Restated Declaration”), and caused the Amended and Restated Declaration to be recorded
January 28, 1981, at docket 6456, pages 318-340, Pima County Recorder’s Office. The
Amended and Restated Declaration supercedes all prior Declarations of Horizontal Property
Regime applicable to the property which is the subject of the Amended and Restated Declaration.

B. On January 1, 1983, Declarant and additional unit owners, together constituting a
majority of the Apartment Owners, executed a First Amendment to the Amended and Restated
Declaration, and caused the First Amendment to be recorded July 6, 1983, at docket 7067, pages
65 0-655, Pima County Recorder’s Office. ' --

C. Spanish Trail desires to amend Section 5.3 of the Amended and Restated Declaration
to create four assessment categories based on Apartment size instead of the existing three
categories. This change will conform the categories to the intent of the first sentence of Section
5.3, which states that all Apartments of similar size shall be assessed at a uniform rate. Currently
some larger units are being assessed at a rate that is disproportionately low. The amendment to
Section 5.3 also adjusts the definitions of the categories so that they no longer overlap.

D. Spanish Trail also desires to amend Section 7.21 of the Amended and Restated
Declaration so that future amendments of the Amended and Restated Declaration may be made
by a majority decision of the Apartment owners as is currently the case, but that the amendment
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instrument no longer need be actually signed by a majority of the Apartment owners. Consent ofthe required majority of the Apartment owners for future amendments shall be obtained bySpanish Trail on individual written ballots to be signed by the Apartment owners. If a majorityof the owners approves a future amendment, an amendment instrument memorializing theamendment shall be recorded.

E. Apartment Owners executing this Amendment as “Concurring Owners” indicatedbelow comprise a majority of the Apartment Owners.

Substantive Provisions

In consideration of the foregoing facts, Spanish Trail hereby declares that the Amendedand Restated Declaration is hereby amended as follows:

1. Section 5.3 of the Amended and Restated Declaration is deleted and the followingsubstituted therefor: '

Section 5.3. UNIFORM RATE OF ASSESSMENT. Both annual and specialassessments must be fixed at a uniform rate for all apartments ofsimilar size and may be _collected on a monthly, quarterly or annual basis. A base assessment shall be determined for allunits with no more than 800 sq. ft. All units with greater than 800 sq. ft. up to and including1100 sq. ft. shall be assessed at a rate of 126.62% of the base assessment. All units with greaterthan 1100 sq. ft. up to and including 1500 sq. ft. shall be assessed at the rate of 144.44% of thebase assessment. All units with greater than 1500 sq. ft. shall be assessed at the rate of 164.21%of the base assessment in 2002, 188.42% of the base assessment in 2003, and 199.21% of thebase assessment in 2004. In the event that a general increase (or increases) in the assessments isapproved prior to the time that the rate for the units greater than 1500 sq. it. reaches 199.21%, thefollowing apply: (a) unless the assessment increase is approved pursuant to Section 5.5(b), theforegoing percentages for units with greater than 1500 sq. fl. shall be adjusted downward so thatno increase in assessments exceeds 15% for any given year, and (b), annual increases of the ratefor units with greater than 1500 sq. it. shall continue until the rate reaches 199.21%

2. Section 7.21 of the Amended and Restated Declaration is deleted and thefollowing substituted therefor:

Section 7.21. AMENDMENT. The covenants and restrictions of this Declaration shall -run with and bind the Apartment, and Common Elements, for a term of twenty (20) years fromthe date this Declaration is recorded, after which time they shall be automatically extended forsuccessive periods of ten (10) years. This Declaration may be amended by a majority vote of theApartment owners. Consent of the required majority of the Apartment owners shall be obtainedon individual written ballots to be signed by the Apartment owners. If a majority of the ownersapproves an amendment, an amendment instrument memorializing the amendment shall berecorded.
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In all other respects the Amended and Restated Declaration is hereby ratified andconfirmed in its entirety.

Spanish Trail Council of Co-Owners

W 111911ta
Daniel Wolther—Fennner, President

Concurring Owners:
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HESTERN INUESTIGRTIUE NOTICE
TQNIS Q DUNCQN

J - PICKUP
-» tiutpson 92 9.5701 nmoum new

NOTICE REGARDING §
SPANISH TRAIL CONDOMINIUMS

Please take notice that the following described real' property is
subject to a First Amended and Restated Declaration of Horizontal
Property Regime and Covenants, Conditions and Restrictions forSpanish
Trail Condominiums recorded on January 28,1981, at Docket 6456 at
Pages 318 through 340, in the Office of the Pima County Recorder.

SPANISH TRAIL CONDOMINIUMS, as set forth in the
restated Declaration of Horizontal Property Regime.
together with covenants, conditions and restrictions for
Spanish Trail Condominiums, recorded in Docket 6456 at
Page 318, as amended in Docket 7067 at page_650, and
as shown on the plat of record in Book 31 of Maps at Page
88, all in the office of tha'County Recorder. la County,
Arizona. - '

TOGETHER WITH each Owner's undivided interest in the
common elements and carports. including but not limited to
all exclusive use space, as set forth in the above referenced
Declaration and Plat. -

More specifically referred to as:

That portion of Block "C“, Desert Steppes Estates,
according to Book-15 of Maps. Page 47, records of Plrna
County, Arizona. lying Northwesterly of the foitowing

_ described line: ' -

BEGINNING at the Northwesterly terminus of the tangent
portion of the Northeasterly line of said Block "C". said
tangent having a bearing of North 63 degrees 55 minutes
00 seconds West;

Thence Northwesteriy along the Northeasteriy line of said
Block "C". which is on a curve concave Northeasterly.
having a-radius of 766.20 feet, through a central angle of
11 degrees 35 'minutes 26 seconds, an arc. length of
155.00 feet to the True Point of Beginning, a radial line
through said Point beers Sctrth 37 degrees 40 minutes 26

9239 1882
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r seconds West:

Thence South 26 degrees 05 minutes 00 seiconds West
345.40 feet to the Southwesterly line of said Block "C".

WHEREAS Article V of the Declaration provides that each owner
of every apartment. by acceptance of a deed to the'apartment in Spanish
Trail Condominiums agrees to pay the Spanish Trail Council of Co-
Owners annual assessments or charges and special assessments,
together with late payment penalties, interest. costs and reasonable
attorneys' fees. .

WHEREAS the Association desires to record a notice that
assessments are due, to ensure that upon the close of escrow of any
apartment in Spanish Trail Condominiums. all assessments are brought
current through the close of escrow and that each person taking title to
property at Spanish Trail Condominiums receives additional notice of
hisl’her obligation to pay such assessments.

NOW THEREFORE, prior to the sale or transfer of title to any
apartment located within Spanish Trail Condominiums, all unpaid
assessments mustebe paid in full. To obtain information concerning the

. payment of any costs and expenses which are due to the Association
from any Apartmeht Owner. contact the Association at the following -
address: ‘

SPANISH TRAIL COUNCIL OF CO-OWNERS
CIO Prime Property Management

6280 E. Pimay Suite 103
Tucson, AZ 85712

(602} 886-5544

Executed this 27th day of February. . 1992.

SPANISH TRAIL COUNCIL
OF CO-OWNERS. INC.
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ASL Properties, Inc.

(T10 3. Scott Aves _

“,abson. AZ 35701FIRST AMENDMENT TO FIRST AMENDED AND RESTATBD

4*.

DECLARATION OF HORIZONTAL PROPERTY REGIME

AND COVENANTS, CONDITIONS AND RESTRICTTONS

FOR SPANISH TRAIL CONDOMINIUMS

This First Amendment to First Amended and Restated

Declaration of Horizontal Property Regime and Covenants,

Conditions and Restrictions for Spanish Trail Condominiums is

made June 1, 1983 by HSL PROPERTIES, INC./ LA JOLLA PALMS

ENTERPRISES, a joint venture composed of ESL Properties, Inc., a

California corporation authorized to do business in Arizona, and

La Jolla Palms Enterprises, a limited partnership, hereinafter

referred to as “Declarant"Q

Bflfiiidlfi :

A. On December 22, 1980, Declarant exeCuted the First

Amended and Restated Declaration of Horizontal Property Regime

and Covenants, Conditions and Restrictions for Spanish Trail

Condominiums (the “Amended and Restated Declaration"), and caused

the Amended and Restated Declaration to be recorded January 28,

1981, at docket 6456, pages 318~340, Eima County Recorder‘s

Office. The Amended and Restated Declaration supersedes all

pridr Declarations of Horizontal Property Regime applicable to

the property which is the subject of the Amended and Restated

Declaration.

B. Deolarant desires to amend the Amended and Restated

Declaration to comply with a requirement of the Federal Housing

AdministratiOn (Fun) which would limit increases in annual

assessments to not more than 15% of the previous year's

assessment, unless not less than 2/3 of each class of the

members concur in a greater percentage increase at a meeting

duly called for such purpose. Such an amendment would allow for

FHA approval of the property, and benefit all members, including

the Declarant, by allowing FHA financing on Apartment Units and

consequently increasing the ease of financing the purchase and

C. Section ?.22 of the Amended and Restated Declaration

allows amendment thereof by an instrument signed by not less than

a majority of the Apartment Owners.

D. As of the date hereof, Declarant is the owner of 56

of the 120 Apartment Units comprising the Property. The

Apartment Owners executing this Declaration as "Concurring

Owners“ indicated below, together with the_Declarant, comprise

1a majority of the Apartment Owners. -

tsiantise_2rotisions

In consideration of the foregoing facts, Declarant

.q’ _.. ,.
t .5 {1 *3 {a} F {550



hereby declares that the Amended and Restated Declaration

is hereby amended as follows:

"1. Subparagraphs (a) and {b} of Section 5.5 of the

Amended nnfl “mu-mm] llrmlnrnl inn taro c'lu‘lnlzofl' and the fol lowing

substituted therefor:

"{a) From and after January 1 of the year immediately

following the conveyance Of the first Unit to an Owner, the

maximum annual assessment may be increased each year not more

than 15% (fifteen percent} above the maximum assessment for the

previous year without a vote of the membership.

(D) From and after January 1 of the year immediately

following the conveyance of the first Unit to an Owner, the

maximum annual assessment may be increased above 15% (fifteen

percent) by a vote of twoflthirds (2/3) of each class of members

who are voting in perSon or by proxy, at a meeting duly called

for this purpose." P

2. In all other respects, the Amended and Restated

Declaration is hereby ratified and confirmed in its entirety.

"Declarant"
HSL Properties, Inc./ La Jolla Palms

Enterprises, a joint venture

\h ——fliers/ma
Humberto S. Lopez “:3
President of-HSL Properties, Inc.

Managing Joint Venturer

Owner of Lots Nos.

Concurring Owners

Unit No.r£$fl£;

Unit No. 52/”

Unit No. 3C!

Unit No./Z7

Unit 510.4228.

owner of Unit No.

wean 6'51
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Title InsuranCe Company of Minnesota, a Minnesota

corpora ion, hereby‘consents to the foregoing First Amendment to

First Amended and Restated Horizontal Property Regime as trustee

under that certain Deed of trust of which H.S. Pickrell Company,

an Arizona corporation, is Beneficiary, recorded February 5,

1981, at Docket 6462, page 349; re-recorded February 1?, 1981, at

Docket 6468, page 162; and rewrecorded May 5, 1981, at Docket

5523, page 209, Pima County Recorder's office.

Title Insurance Company of Minnesota, as Trustee

under Deed of Trust

by {JO/Edda a gay

mediate
,

Title Insurance Company of Minnesota, a Minnesota

corporation, hereby consents to the foregoing First Amendment to

First Amended and Restated Horizontal Property Regime as trustee

under that certain Deed of Trust of which HSL Spanish Trail

Properties, Ltd., is Beneficiary, recorded at Docket 6212, page

333, as amended by instruments recorded at Docket 6214, page 254,

and Docket 6214, page 267, Pima County ReCOrder's Office.

Title‘Insurance Company of Minnesota, as Trustee

under Deed of Trust .. 1“
‘I

by [(21 gig/mg: ZZ/ifi‘f'fiLé \ j

.. . __ . -' T
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; Agents-side ARIZONA }
= z; ”4», 1 ss
‘3‘“ _b,‘...,.:_,. gémgtmeim PIMA )
:.- c: , ,3... 5,199.:
a I '9", E J32; J

g32W
dokxj/Hg¥hfje The goregoing instrument was acknowledged before me this

G 3‘,a of . owe, 1933, by HUv-‘figogffiv S‘ mggz. _,3 <5 ‘1 c. ..... \_,..
n - ’3’“ i”:

,. .....

'auéz. thé§;,ik§;u;$§;::;h_wrrfl#_ of HSL PrOperties, Inc., a

“swuealifiornia Corporation, on behalf of the corporation.

/ “lie-- \__.-- ‘ A4421 '-

No ary Pu lic V

My Commission Expires:

Wm.is, TOWPABE 652



STATE OF ARIzosA 1
)ss

COUNTY OF PIMA ) .

:- [‘3 L “:4. j I.

'

-”;nfi§§%fi The foregoing instrumept was fgknowledged3b§fore me this

:" égétfiay OEIIflfiir} 1983: by «4ldir~ i t 'r Nmrrn~ ’ .

:1! 1T"
/ 7T—

~71»-..-~7’)/6 6; "
Notfiry Public '

'é?” My Commission Expires:

My Csmrnissisn fishes April 20 1331.

=L,S$ATE OF ARIZONA 3 _
' ' ) ss

,

'qNTY 0F PIMA J
was acksowlned before me this

4 ==Lf§£3ii 'The foregoing instrument
: ‘ x "Neday oftWHV., 1983. by /7H+“r.'

.- ‘u1t9c.” _ .,,—. '1-

' . 23-121 ”5”) jéjr—Lg-Z‘flJfiIE-m—

M
Notary Puolic “

My Commission Expires:

My Commission Expires A Lin—108L—
.3.

.3; :3/S$5$3RQP“ARIZONA }

\«g’gggg' . OF" IMA )
:--.'§"’_'”‘ 3". if f i

_

FCafi s ackpowlegged before me this

SIS

. _.o :i . -

a *ig:the fore901ng 1nstrumspt.wa

,li- figgay of «'Tu n‘:._!1983 r by '.'u {1.61. (I?! - ( f. |‘-l‘, r.‘ i-‘l' “I?" .,

.. "3fi2§.,.7V7nzd;fliwjgfgi
NoEsry Pufilic

My Commission Expires:

My Cummisslon Expires $011! 90 1987

7067PhfiE 553



STATE OF ARIZONA x
- ) ss

COUNTY be PIMA 1
knowledged begote me this

instrument was ac

1933,13); .Tfi'mix. Han-s [.,'ny‘\l‘\ .. .
“I“ mf .pmia The foregoing

;,._(_:uuyu‘m,t.i day Of f)”: h" 11.!

‘ J'1' ll VA‘IIKH-W

. ‘f-

(9:.

M/fifihf’ (air——
,/

Notary Public

‘ - I :u’fin. c) .7-
;,./ ca? try-r . . .
JugnvmyQCommisSLOn Expires:

,7 ,1 {.1 ' 0' ‘ _ ‘ '

"mu-“Hy Commission Expucs Apgii 20 1937I ‘
“m

age-‘
«vrjgygfsihms OF ARIZONA }
Ag; 31;" V1.3"; -' :1. } SS:

_ ’ 'FQUNTY os$PIMA )
ument was agknowlegge? before me this

,t.. "\ .‘_‘- r. r'\_
by f. Ii g,“ .1. J, ,- “557;“

- ~’” ‘ The foregoing inst:
_' —’l.-

.I .JLu- -‘__d_ay'ofi tum: , 1983, .mi'; 'i1/l‘1. ,
L..-
.1

.‘ I-r

‘Lf-éi'
«-
I My Commission Expires:

My Cmmission Lpims April 20. 193?,
M

STATE OF ARIZONA J
) ss

COUNTY OF PIMA I

The foregoing instrument was acknowledged before me this

w day of , 1983, by
.

Notary Public

My Commission Expires:

795m 554



STATE OFiARIZONA J
) ss

COUNTY OF PIM )

fiV The oregoing instrument was acknowledged before me this

H; day of sag , 1983, byl.‘.('m.v:<;‘lcF—'fiztnn:b. flsfifll’LR , of

Title Insurance Company of Minnesota. a Minnesota corporgti'gghm

on behalf. of the corporation. 5- ‘-_.‘

‘\ '_' L

E z: I?
l . "'1 t “ V .3

-_~___-_ __ lenflafipb ‘2 h: .2 'l I" . ‘-

Notary Public ,fi“ “._;,rq

My Commission Expires:

TW- '20: \Q‘BS-

G 0:? «fl’ 74620
m__________.._._.—--—-

E GOHES BLOTTED

Sula ol Nixon: 55'

County ol film
certiiy lllfl ihelhstfll! -

I?!“ . . in ' on“? quest

Bank
.

Mums; my hind um Otflcla! Sal

day and year above will!“

RICHARD 1'. K NED unly Recorder
C!- ' "w

M . na'pul)‘
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FIRST AMENDED AND RESTATED DECLARATION OF

HORIZONTAL PROPERTY REGIME TOGETHER HITH

_ COVENANTS, CONDITIONS AND RESTRICTIONS -' 1.-

m0M15034 .
OMMEHCIA'C nlmeinu FOR SPANISH TRAIL CONDOMINIUHS

This First Amended and Restated Declaration is made
December 22nd, 1980 by HSL PROPERTIES, INC.{ LA

JOLLA PALMS ENTERPRISES. a joint venture composed of HSL

Properties, Inc-. a California corporation‘authorized to

do business in Arizona, and La Jolla Palms Enterprises, a

limited partnership, hereinafter referred to as ”Declarant".

RECITALS

A. On January ?. 1980 Declarant recorded a Declara-

tion of Horizontal Property Regime Together with Covenants,

Conditions and Restrictions for Spanish Trhil Condominiums

dated December'?, l9?9 (the "Original Declaration") in

DOcket 5189, pages 55a through 5?}, records of tima.County,

Ari:Ona. The Original Declaration was re-recorded on

February 7, 1930 in Docket 6212' pages 293 through 310.

records of Pima County, Arizona. The Original Declaration

affects the real property (the ”Property”) described in

that certain subdivisidn plat (the “flat“) recorded in
Book 31 of Maps and Plots at page 88, records of Pima County.

State of Arizona.

3. Declarant is the‘ouner of the entire real property
described in the_Plat, and by this First Amended and Re-

stated Declaration, intends to amend and supplement the

Original Declaration as hereinafter set forth; restate the

remaining portions of the Original Declaration for Conven-

ience; and subject the property to this First amended and

Restated Declaration. “

NON, THEREFORE, Declarant hereby declares that
Articles I through VII of the Original Declaration'are

hereby deleted in their entirety, and the following
Articles I through VII of this First Amended Declaration

are substituted therefor as though fully set forth therein:

‘ ARTICLF I

DECLARATiON OF HORIZONTAL PROPERTY REGIME ’__ fl

Section 1.1. DESCRIPTION Declarant‘. isthe owner
of real property in Pima County. Arizona, described as

follows:

That portion of Block “C”, DESERT STEPPES ESTATES,

according to Book l5 oF Raps. page #1, records of
Pima County‘ Arizona, lying Northwesterly of the
following described-line:

BEGINNING at the Northwesterly terminus of the
tangent portion of the Northeasterly line of said
Block “C",_said tangent having a bearing of North
63 degrees 55 minutes 00 secOnds Nest;

Thence Northwesterly slang the Northeasterly
line of said Block "C", which is on a curve cOncave
Northeasterly, having a radius of Y66.20 feet, thru
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a central angle of ii degrees 35 minutes'26 seconds,

an arc length of 155.00 feet to the True Point of

Beginning. a radial line thru said Point bears South

3? degrees 40 minutes 26 seconds Nest;

Thence South 26 degrees 05 minutes 00 seconds

West 3s5.ao feet to the Southwesterly line of 591d

Block “C".

The preperty has been platted as a Horizontal Property

Regime according to the Plat recorded in the office of

the County Recorder of Pima County, Arizona in Book 31

of Maps at Page 83 thereof.

Section 1.2. DECLARATIO“. Pursuant to Sections 33—551

et seg.. Arizona Revised Statutes. Developer hereby submits

the property described above to the Horitontal Property

Regime in order to establish the nature of the Use and enjoy-

ment of the Property.

Section 1.3.

(a) DESCR19TION OF THE SPACE OF THE BUILDING. There

shall be thirteen (13) multi-unit buildings in the Hori-

zontal Property Regime. Each building shall be identified

numerically one (1) through thirteen (13) on the plat. The

cubic content space of each building, with reference to its

location on the land, is as more fully set forth and described

-in the Plat referred to in Section 1 above.

(b) DESCRIPTION OF SPACE 0F APnRTNENT. The Hori—

zontal Property-Regime shall be composed of one hundred

tuEnty (120) individual apartments. Each a artment in

the Horizontal Property Regime shall be num cred as shown

on the plat referred to in Section 1 above. The cubic

content space of each apartment is as is more fully set

forth and described in the recorded plat referred to in

Section 1 above.

(c) DESCRIPTION OF GENERAL COHHON ELEMENTS. The

general cemmOn elements shall include all of said propesty

referred to in Section 1 above, except the individuait

apartments located thereon and the outlets of utilities

looated uithin_an apartment, including..without limita-

tion, the land upon-which_the apartments_are located; the

buildingsg-all bearing walls. columns.'vertical supports.

roofs.-floors, fodndatibns, slabs. all waste water.”

water and gas pipes; ducts._f1ues, conduits.'wires, hot

water heaters. hot water heater closets, television anten— t

nas, all recreation facilities. office community hall;

maintenance building..sUimming pools. laundry areas. pumps;

landscaping, pavements. private drives. playgrounds; common?

utility meters, if any, and all Other devices and"§remises

designed for common use or enjoyment by more than one owner

or owners of a single apartment. all as is more fully set

forth and described herein and in the recorded plat as tee

ferred to_in Section 1 above. The common elements shall . -

remain undivided; and no owner shall bring any action for
partition, it being agreed that this restriction is neces—

sary in order to preserve the rights of the owners with

respect to the operation and management of'the common

elements which shall be owned in common by the apartment

owners hereof. each apartment owner owning an undivided

interest in the common areas as set forth in section 1.3(e)

of this Declaration. Said ownership shall be evidented
by the deed of ownership for each of said apartments.

(d) DESCRIPTION OF SPACE 0F EXCLUSIVE USE. There

shall be additional areas constituting a portion of the
general common elements which are hereby set aside and
located for the exclusive use of the apartments as follows:
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Each apartment shall have the exclusive use of an

area within,the common eleme

adequate to install, operate
refrigeration unit or both,

where the unit is originally

Each owner shall be res

nts of a size and location
and maintain a heating or

said area to be in the space

placed by the developer.

ponsihle for the maintenance,

repair and replacement of the heating and refrigeration

unit serving his apartment.

There are 120 covered p arking spaces as numbered and

shown more fully on the recorded plat referred to in .

Section 1 above. Each apart
use of one covered parking 5

ment shall have the exclusive
pace, which space shall have

the same numerical designation as the apartment. The space

of each covered parking space is more fully set forth and

described in the recorded pl
above.

at referred to in Section 1

Each apartment to which-is_attached a balcony or deck

shall have the exclusive use of the area encompassed by

said balcouy or deck. Each
a patio area encompassed by

apartment to which is attached
walls shall haue the exclusive

use of said patio area encompassed by said walls.

(e) FRACTIONAL INTERES

apartment shall bear appurte
T IN COHHON ELEMENTS. Each

nant to it an undivided frac-

tional interest in the common elements as follows:

(A) Units designated as Model "A" on the plat:

a .926fi fractional interest

(B) Units designated as Model "B" on the plat:

a .831 fractional interest

(C) Units designs ted as Model "C" on the plat:

a :?&Z Eractional interest

ARTICLE II -g

TIONSDEFINI

Section 2.l. "Apartmec_____cc_7c ,
estate consisting or an airs

nt" means a separate freehold
pace defined as follows:

(a) The IOwer vertical boundary is the surface of

the finished floor thereof.

(b) The upper vertical
plane, the elevation of whit
of the surface of the highes
thereof.

(c) The lateral bounds

surfaces of the perimeter we
and vertical planes coincide
surfaces of the perimeter wa
intersect the upper horizont

(d) Each such Apartmen
described, and the portions
lying within said boundaries
include the ranges, dishwash
other houSehold appliances 1
appurtenant areas.

(e) The airspaces for
heating and airconditioning

boundary is a horizontal
h coincides with the elevatiOn
t unexposed ceiling orugeilipgs

ties are the unexposed interior
lls, windows and doors thereof
ntal with the unexposed interior
lls'thereof, extended upwards to
al boundary.

t includes the surfaces so
of the building and improvements
. Each such Apartment shall also
er,'garbage disposal unit, and
ying within said boundaries or

parking] patios, storage areas,
unit, balconies and stairways,

if any. are where so designated, for the exclusive use of

the Apartment. '
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The following are not part of an Apartment: Bearing walls,

columns, vertical supportsq roofs, floors, Ecundations,

slabs, all waste, water and gas pipes, ducts, flues, conduits,

wires, hot water heaters, television antennas and other

utility and installation lines and meters wherever located,

except the outlets thereof when located within the apartment,

There are uncovered parking areas which are for the use of

Owners and their guests and invitees, subject to the regula-

tions established by the Board. ln‘interpreting deeds, plats,

declarations, and plans, the existing physical boundaries

of an Apartment or an Apartment reconstructed in substantial

accordance with the original plans thereof sha11_be conclu-

sively presumed to be its boundaries rather than the des~

cription expressed in the deed, plat, plan r declaration,

regardless of settling or lateral movement .5 the building,

and regardless of minor variances between the boundaries as

shown on the plan or in the deed and declaration and those

of the building. Each of the Apartments in each building

shall be deemed to be a separate and distinct Apartment.

Section 2-2. "Articles" means the Articles of Incor—

poration of the Spanish Trail Council of Co10wners which

are. or shall be filed in the office of the Corporation

Commission of the State of Arizona, or its successor, as

said articles may be amended from time to time;

Section 2.3. “Board" means the Board of Directors of

the SFANlSH TRAIL COUNCIL OF CO-OHNERS.

‘ Section 2.4. "Building" means and refers to the struc-

tures designated as buildings on the recorded plat referred

to in Sec:_on l of Article 1 above.

Section 2.5. “By-laws“ means the By-laws of the SPANISH

TRAIL EGUNEIL 5F CO-ONNERS as such By-laws may be amended

from time to time.

Section 2.6. ”Co—owner" means a person, corporation,

partnership or other legal entity capable of holding or

owning an interest in real property who owns all of or an

interest in an apartment as described herein (sometimes

referred to herein as "owner").

Section 2.7. "Common Elements” means General Common

Elements, as defined herein.

Section 2.8. "Council of Co-owners“ means all of the

co—owners or the building, pursuant to A.R.S. 5 33-551(5)

and refers to the SPANISH TRAIL COUNCIL OF CO-ONNERS, INC.,

an Arizona non-profit corporation, its successors and assigns.

Eormed as an entity through which the co-owners shatr"act as

council of co-ownurs in accordance with Arizona law permitting

Horizontal Property Regimes, non-profit corporations, and the

organization and management thereof.

Section 2.9. ”Declarant" means HSL PROPERTIES, INC.{

Le JOLCK PALMS LNTERPRISES, a joint venture, and its

successors in interest and assigns.

Section 2.10. "Declaration" means this First Amended
and Restated fieciaration of Horizontal Property Regime

.Together with Covenants, Conditions and Restrictions For

Spanish Trail Condominiums. as the same may from time to

time be amended. -

- _Section 2.11- "Developer" means HSL PROPERTIES, IRC.f

LA JofffiflfiitfiguifiTERPRISES, a joint venture, and its
successors in interest and assignsfi
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Section 2.12. "General Common Elements" means all the

general common efements for the common use or enjoyment by

more than the Owner or Owners of a single Apartment, as

described in Article 1, Section 3(c) above and in A.R.S.

§ 33‘SSl(b). The General Common Elements may sometimes

hereinafter be referred to as "Common Elements”. General

Common Elements includes, but is not limited to, play~

grounds, laundry room, maintenance building, hot water

heaters, hot water heater closets, water meters, commu—

nity building and office.

Section 2.l1. "Improvement" means all physical struc«

tures, including, but not limited to, the buildings, private

drives, parking areas, fences and walls, and all landscaping,

including, but not limited to, hedges, plantings, trees and

shrubs of every type and kind.

Section 2.1a. ”Institutional Hortgagee" means a bank,

savings and loan association, insurance company or pension

fund, authorized to do business in the State of Arizona,

or an agency of the United States government, owning or

holding a mortgage, contract for sale of real estate or a

deed of trust upon an apartment. The mortgage, contract

for sale or deed of trust may be placed through a mortgage

or title company.

Section 2.15. ”Lease“ means and refers to any agreement

for leasing or rental of a unit.

Section 2.l6. “Member” means any person, corporation,

partnership, iornt venture or other legal entity which is.

a member of the SPANISH TRAIL COUNCIL OF CO-ONNERS and is

synonymous with "co-ownerfi.

Section 2.17. ”Mortgage” shall mean any mortgage or

deed or trust or other conveyance of a lot, or any interest

therein} including, but not limited to, the improvements

developed thereon to secure the'performance oE an obliga»

tion, which obligation will be reconveyed upon completion,

of such performance-

Section 2.18. "Hortgagee" shall mean and include

mortgagees, trustees, beneficiaries and holders of deeds

of trust, and the holders oE any indebtedness secured by

mortgages.

Section 2.19. "Mortgagor" shall mean and include

mortgagors and trustors under deeds of trust.

Section 2.20. “Plat" means that certain Plat recorded

in the Office or the County Recorder of Pima Countx__hrizona,

in Book 31 of Maps at page 38 thereof. ‘

Section 2.21. "Property“ means the land whether com-

mitted to the Horizontal Property Regime in fee or as a

leasehold,interest, the buildings, all other improvements

located thereon, and all easements, rights and appurtenances

thereto.

Section 2.22. "Single Family“ means a group of one

or more persons each related to the other by blood, marriage

or legal adoption, or a group of not more than three persons

not all so related, who maintain a common household in a

dwelling.

_ Section 2.23. "Unit” means and is synonymous with

"apartments"- ‘ '
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Section 2.2a. “Visible From Neighboring Property”

means with respect to any given object, that such object

is or would be visible to a person six feet tall, standing

on any part of such neighboring property at an elevation

no greater than the elevation ot the base at the object

being viewed.
5;,

ARTICLE III

PROPERTY RIGHTS

Section 3.1. OWNERS' EASEHENTS 0F ENJOYHENT. Every

Owner shall Have a right and easement of enjoyment in and

to the Common Elements which shall be appurtenant to and

shall pass with the title to every Apartment, subject to

the following provisions:

(a) the right of the council to charge reasonable

admission and other fees for the use of any recrea-

tional facility situated upon the Common Elements;

(b) the right of the council to suspend the

voting rights and right to use of the recrea—

tionai facilities by an Owner for any period
during which any assessment against his Apart—

meht remains unpaid; and for a period not to

exceed 60 days for any infraction oE this

Declaration;

(c) the right of the council to dedicate or

transfer all or any part of the Gammon Elements

to any public agent" authority, or utility,

for such purposes an: subject to such condi-

tions as may be 38:2;d to by the Members. No

such dedication or transfer shall be effective

unless an instrument signed by two-thirds (2f3)

oE,the Owners agreeing to such dedication or

transfer has been recorded;

(d) the right of each co-owner to have exclu—

sive use of space as prOvided in Article 1 above;

(e) the right of the council to charge reasonable

admission and other fees for the use of any recrea—

tional facility situated upon the Common Elements;

([1 the Council’s right to temporarily close

all or any part of the common areas as the Council

deems necessary to prevent a iedication thereof

or an an accrual of any rights other than to the

owners. their successors in interest, and their

permittees; "

(g) the Council's right to temporarily close,
for a reasonable time. any part of the common
areas for purposes of maintenance and repairs;

and-

(h) the right of the Council to impose reasonable

rules and regulations pertaining to use of the
common elements. .

Section 3.2. DELEGATION OF USE. Any Owner may dele—

gate, in accordance with this Declaration, his right_of

enjoyment to the Common Elements and facilities to the

members of his family. his tenants, or to a reasonable

number of his guests or invitees, as shall_be determined

from time to time by the Board of Directors.
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ARTICLE IV

COUNCIL OF COvOHNERS

Section G.i. At the date hereof, not all dwelling

units designated by the recorded plat referred to in .

Article I above have been sold, and the Council of Coxpwners

envisioned by this Declaration is not operative. In order

that said units be sold; said Common Elements be protected,

and that the Council become stabilized and operational in

the support and promotion of the objectives of this Decla-

ration, Developer hereby reserves unto itselE, at its

option, the sole and exclusive right to manage the affairs

of the Council of Co—Owners, to make contracts or agreements

on behalE of the Council, and do all other things authorized

by this Declaration until the Developer has transferred

title to 751 of the units, or Developer, in its discretion,

relinquishes such management to the Council.

Section 4.2. The SPANISH TRAIL COUNCIL OF CO-OHNERS,

a non~protit corporation, organized under and by virtue of

the laws 06 the State of Arizona governing non~profit

corporations. shall provide such necessary and appropriate

action for the maintenance, repair, replacement, and

management of all Common Elements including, but not limited

to, pribately owned streets, walks, landscaping, walls,

pools, recreational facilities, hot water heaters, television

antennas, community buildings, oEEice and laundry facilities.

Section “al- The Council shall have two classes of

membership. Class A members shall be every person or entity

yho becomes a record owner of a fee or undivided fee inteteSt

in any apartment which is subject to assessment, including

contract purchasers. The,Class B member shall be the

Developer. Class A members shall be entitled to one vote

for each apartment in which they hold the interest re-

quired_Eor membership. The Class B member shall be en—

titled to three (3) votes for each apartment in which it

holds a fee interest on the date of the filing of the

Articles of Incorporation. The intent of this provision

is to provide Developer with control over the Council of

Co-Owners,until lSZ of the units are sold. The Class 3

member shall be entitled to three votes for each lot or

unit owner regardless of when management is relinquished

to the Council or whether Developer owns less than 251

of the units. Notwithstanding any provision herein to

the contrary, control of the Council of Co-Owners, as de-

fined in Section 6 of this Article. shall become vested

in the Class A members no later than 120 days after tom-

pletion of transfer of title to purchasers representing

not less than lfil of the votes of all unit owners.

Section t.s, Membership is not intended to include

persons or entities who hold an interest merely as security

for the performance of an obligation. No member shall'

have more than one membership. Membership shall be appur-

tenant to an apartment and may not be separated from owner-

ship 05 any apartment which is subject to assessment. Own-

ership of such apartment on the date set forth above shall

be the sole qualification for memuersuip-

Section a.5. Until such time as cOntrol of the Council

has passed pursuant to Section 3, all right, discretion,

power and authority herein granted to said Council of Co—

Owners including the right to collect assessments (excepting

reserves for replacement) shall, at the option of the
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Developer, remain with_£he Developer indirectly or through
the Council of Co-Owners. Capital improvements or addi—
tions to the general common elements may be achieved by an
affirmative vote of a majority of the unit owners. Upon
such affirmative vote said improvement or addition will be
installed by the Developer, and the Developer shalltpro—
rate such costs to each unit owner and collect such costs
as if it were an assessment as previded for herein. Upon
sale of not less than ?51 of said units, or unless earlier
required by the Developer, such right, discretion, power
and authority shall be assumed by the unit owners who are
then members of the Council of Co-Owners, through their
Officers and Directors who shall be duly elected at such
time.

Section 4.6. Until control of the Council has been
conveyed or transferred ErOm the Developer, Developer shall
not be liable for payment of assessments. The Council
shall use assessments collected from unit owners for ex-
penses inturred in the month-taumonth maintenance, repair,
and management of_common elements in proportion to the
owners' fractional interest in common elements, and in
lieu of paying assessments, the Developerrshall assume
responsibility for all remaining expenses incurred in the
month-to-month maintenance, repair, and management of the
common elements. Nocwithstanding the foregoing, Eull
assessments on all units shall commence no later than six
(6) months from close of sale of the first unit, irrespec-
tive of whether control of the Council has been conveyed
or transferred to the Developer. For purposes of this
section, control of the Council shall be deemed to have
been conveyed or transferred frOm the Developer upon com-
pletion of the following requirements:

(a) Developer shall notify the owner of each unit
that the Board of Directors of the Council of Co-
Owners has resigned effective thirty (30} days after
date of notice; and .

(b) Developer shall deliver to the Council of Co-
Owners' corporate minutes and seal, if any, to any
one of the owners of record receiving such notice,
or cOmmittee organized for such purpose.

There shall be no outstanding or accrued debts against the
Council at the time of assumption of control by the owners.

Section 4.?. Notwithstanding anything in this article
to the contrary, Developer reserves the right to retain
title to all units until 701 are ready to close escrow;
and prior to closing, to charge rent in an amount to be
agreed between the Developer and Buyer. - -

Section 4.8. The Board of Direttors of the Council
of Co—Dwners may enter into a contract with any firm, person
or corporation_for the maintenance and repair of the Hori-
zontal Property Regime, and may contract for the management
of the Horizontal Property Regime and may delegate to the
contractor or manager all the powers and duties of the Genus
oil of Co-Owners, except such as are specifically required
by this Declaration or the By-laws, to have the approval
of the Board of Directors or the membership of the Council
of Co-Owners. The contractor or manager may be authorized
to determine the budget, make assessments for common ex"
penses and collect assessments, as provided by this Declara—
tion and Bywlaws. The right of the Council of Co-Dwners
to enter into management agreements_shall be limited only
by Article VIII, Section 3.2(g) and as follows:
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(a) Any management contract shall expressly provide

that it is subject to this Declaration, the Articles

and By—Laws;

(b) The management contract shall be terminablE for

cause upon 30 days' written notice; and

(c) The term of any management contract shall not

exceed one year, renewable by agreement for successive

one—year periods-

ARTICLE V

COVENANT FOR MAINTENANCE nSSESSNENTS

Section 5.1. PERSONAL OBLIGATION OF ASSESSMENTS. Each

Owner of an Apartment, by acceptance of a deed therefor,

except as provided for in Article IV above, whether or not

it shall be so expressed in such deed, is deemed to

covenant and agree to pay to the council: I(l) annual assess-

ments or charges, and (2) special assessments for capital

improvements, such assessments to be established and collected

as provided in the Articles and By-Laws. The annual and

special assessments, late payment penalties,-if any, together

with interest, costs, and reasonable attorney's fees, shall

be a lien on the Apartment and the Common Elements as created

by the Articles or By-Laws. Each such assessment, together

with interest, costs, and reasonable attorney's fees, shall

alSo be the personal obligation of the person who was the

Owner of such apartment at the time when the assessment was

levied. The personal obligation for delinquent assessments

shall not pass to Successors in title unless expressly

assumed by them, or unless prior to the transfer of title

as evidenced by the records of the County Recorder or other

appropriate governmental agency, a lien for such assessment

shall have been filed or recorded with the County Recorder.

Section.5.2. 9URPOSE 0F ASSESSMENTS. The assessments

levied—By the COuncil shall be used exclusively to promote

the recreation, health, safety, and welfare of all owners,

for the improvements and maintenance of the Common Elements,

and for all purposEs set forth in the Articles, including,

but not limited to, management fees, insurance premiums unless

otherwise provided for, expenses for maintenance, repairs,

and replacements of Common Elements, reserves for tone

tingencies, charges for all water and water heating for the

property and other utilities for the Common Elements.

(a) The Council shall establish and maintain

a reserve fund for replacements by the alloca*‘___r

tion and payment monthly to such reserve fund

of an amount to be designated from time to
time by the Board of Directors. Such fund
shall be deposited in a special account with a ,

safe and responsible depository, and may be in
the form of a cash deposit or invested in
obligations of, or fully guaranteed as to
principal by the United States of America. The

reserve fund is for the purpose of effecting
replacement or repair because of damage, de-
preciation or obsolescence to Common Area
Elements.

(b) Upon close of escrow the original Purchaser
of each unit, other than a successor to or

assignee of the Developer, shall pay an amount
equal to twice the monthly assessment into anA
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assessment;.all units wit

shall be adjusted according
ing in the calendar year.

period‘
sent to every owner subject thereto.
be established by the Board of Directors.

of the year
she of the first uni: to an Owner,

all be Five Hundred Forty and nOIIOO dollars ($5h0.)
per each unit with less than 800 sq; ft.; Six Hundred
Eighty-Four and nofloo dollars ($68A.) per ea
than 799-sq. ft. but less than 1100 sq. ft.g Seven Hundred,

_Eighty dollars ($?80.} per each unit greater than 1099 sq. ft.

ment_sh

operating reserve account, the purpose of which

is to prevlde operating funds and continuity
of senvices during the initial period of opera-
tion and a measure of financial stability dur—
ing periods of special stress. Such funds may
be used to meet deficiencies from time to time.
as a result of delinquent payments of assess-- W
ments by owners and other contingencies.
Reimbursement shall be made to the account
upon payment of delinquent fees for which
funds were withdrawn from the reserve.

(c) By appropriate action of the Board of
Directors, the Council may continue and
-maintain the operating reserve account by
allocation and rayment thereto monthly of an
amount not to eyzeed 301 of the monthly assess»
mea:s chatgeabl- to the owners pursuant to :he
By-Laws. This reserve shall remain in a special
account and may be in the form of cash deposit or
invested in obligations of or fully guaranteed to
principal by the United States of America. and
shall at all times be under the control of the
Council. "

Section 5.3. UNIFORM RATE or Assessntar.' Both annual
and special_assessments must be fixed at a uniform rate for
all apartments of similar size and may be collected'on a
monthly, quarterly or annual basis. A base assessment shall
be determined for all units with less than 800 sq. ft;
units with treater than 199 sq. ft. but leSs than 1100 sq.
ft. shall be assessed‘at a rate of 126.6?Z of‘the base -

h greater than'1099'sqg_ft.'shall_
be assessed at the rate of 1&4.GQZ of the base assessment.

-A11

Section 5.4. URTE OF COMMENCEHENT OF ANNUAL ASSESSEENTS.
The annual assessments shall commence as to all apartments
on the first day of the month following the conveyance of
an Apartment to the Owner. The first annual assessment

to the number of months remain-
The.Board shall fix the amount“

of the annual assessment against each apartment at least
thirty (30) days in advance of each annual assessment

Written norice of the annual assessment shall be
The due dates shall

Section 5.5. HAXIHUH ANNUAL ASSESSMENT. Entil January 1

(a) From and after January 1 of the year immedis
ately-Eollowing the conveyance of the'firstnit'
to an Owner, the maximum annual assessment ma be
increased each year up to thirty percent.(30Z§
above the maximum assessment for the previous
year without a vote of'the.membershipr

(b) From and after January 1 of the year immedi—
ately following the conveyance of the first unit
to an Owner, the maximum annual assessment may be
increased above thirty percent (302) by a vote of
two-thirds (2i3) of all members duly called for
this purp05e. -
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(c) The Board may fix the annual assessment at

an amount not in excess of the maximum.

Section 5.6. SUBORDINATION 0F ASSESSMENT LIEN. The lien

for assessments provided for herein in connection with a

given Apartment shall not be subordinate to the lien of any

mortgage except the lien of a mortgage made in good faith

and for value that is of record as an encumbrance against

such Apartment prior to the retardation of a notice of

assessment against such Apartment in the manner provided

for in the Articles or By—laws. (Such mortgage is here-

inafter referred to as a “prior mortgage“.) The sale or

transfer of any Apartment shall not affect either the

assessment lien provided for herein nor the creation

and enforcement thereof in accordance with this Declaration

on account of delinquent assessments, whether such assess-

ments become due prior to. on. or after the date of such sale

or transfer. and regardless of whether the Owner of an Apart-

ment as to which such lien is so created and enforced is

personally obligated to pay any or all of the delinquent

asSessments as to which such lien is created; provided.

however, that sale or transfer of any Apartment pursuant

to a judicial foreclosure or foreclosure by power of sale

of a prior deed of trust. or proceeding in lieu of fore-

closure_of a prior mortgage or deed of trust. shall extinguish

any assessment lien created a ainst the Apartment which is the

subject of such sale or trans er pursuant to a judicial

foreclosure or foreclosure by power of sale or proceeding

in lieu of foreclosure by the filing of a notice of assessment

prior to the date of such sale or transfer. and shall further

prohibit the creation of any assessment lien against such

apartment on account of payments which became due prior to

the date of such sale or transfer; provided. however. that the

purchaser at such sale shall be subject to all of the obligations

of an Owner with respect to all assessments which become

due after the date of such sale. For the purposes of

this Section 6. a sale or transfer of an Apartment shall

occur on the date of recordation of a deed or other instru-

ment or title conveying record title to the apartment to

the purchaser or transferee. V

new
NEHGERSHIP AND VOTING RIGHTS

Section 6.1. Every Owner of an Apartment which is

subject to assessments shall be a member of the COuncil.

Membership shall be appurtenant to and may act be separated

from ownership of an Apartment which is subject to assess~

ment. The rights and obligations of an Owner and member-

ship in the Council shall not be assigned. tranSféffEdT

pledged. conveyed. or alienated in any way‘except upon

transfer of ownership to such apartment. whether by purchase

or by intestate succession. testamentary disposition. fore-

closure of a mortgage of record. or such other legal process‘

as is not'in effect or as may hereafter be established under

or pursuant to the laws of the State of Arizona. Any attempt

to make a prohibited transfer shall be void. Any transfer
of ownership to an Apartment shall operate to transfertsaid

membership to the new Owner thereof. and a charge of $25.00

shall be assessed and paid to the Counsel by the transferee
in each such transfer.

Section 6.2- All Owners shall be entitled to one vote

for each Apartment owned. when more than one person holds
an interest in any Apartment. all such persons shall be
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ARTICLE V II

COVENANTS, CONDITIONS AND RESTRlCTIONS

Section ?.1. SINGLE-FAMILY
ment shall He used, improved and

Single Family Residential use.

Eession, trade or other nonresid
roperty. Nothing herein shall be deemed to pre-

on any such p
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of this Declaration.
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and absolute discretion,
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of the above animals.

ept on a leash when not .fit'
_ . .

“13H suc con tiqn§_are

$10.00 for cleanup
ouncil and any Owner'

ermitted by law and this

“42/
antenna or other device

.—-—*-—""—'f" . .
.
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7.4. UTILITY SERVICE. No lines, wires, or
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1

power, including telephone, television,
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contained in conduits or cables installed and maintained

underground or concealed in, under or on buildings or other

structures approved by the Board. No provision hereof

-shall be deemed to forbid the erection of temporary power

or telephone structures incident to the construction of

buildings or structures approved by the Board, nor to abro-

gate any rights granted by Section l4 of this Article,.:;

Section ?.5. IMPROVENENTS AND ALTERATIONS. No improve-

ments, exterior painting, landscaping or decorative alter-

ations, repairs, excavation, or other work which in any way

alters the exterior appearance of any Property, or the

improvements located thereon shall be commenced, erected,

maintained, made or done without the prior written approval

of the Board or any committee established by the Board for

the purpose.

Section ?.6. TEMPORARY UCCUPANCY.’ No temporary buildings

or structure of any kind shall be used at any time for a

residence on any Property.

Section ?.?. TRAILERS AND MOTOR VEHICLES. Except with

approval of the Board, no mobile home, trailer of any kind,

truck camper, or permanent tent or similar structure shall

be kept, placed, maintained, constructed, reconstructed or

repaired, nor shall any motor vehicle be constructed, re-

constructed or repaired, upon any property or street (public ‘

or private) in such a manner as will be visible from neigh-

boring property. No boat, trailer, recreatiOnal vehicle,

camper truck, motorcycle, motorbike, scdoter, or other

similar motor vehicle which does not fit within assigned

parking spaces, shall be parked or stored on any private

drive or in any part of t e Property except with the per-

mission-of the Board or a committee established by the

Board for the purpose, unless the Board or the Developer

establishes a part of the property for the storage of such

vehicles, in which case the Council may charge a reasonable

fee for each space therein. Only automobiles in operating

condition shall be parked in covered'and uncovered parking

areas. Provided, however, that the provisions of this par-

agraph shall not apply to emergency vehicle repairs or tempor-

ary construction shelters or facilities maintained during,

and used exclusively in connection with, the construction

of any improvement approved by the Board.

Section 7.3. REPAIR AND MAINTENANCE

(a) BY OHNER. Each owner of an Apartment shall

maintain, repair, replace, and restore at his own

expense all portions of the Apartment including

the heating and cooling units, and such maintenance,

repair, replacement or restoration shall be sub}eoe

to control and approval of the Council. No owner

shall remove, alter, injure, or interfere with

any shrubs, trees, grass or plantings placed

upon any Property by Developer or the Council

without first obtaining the written consent of

the Council.

(b) BY THE COUNCIL. The Council shall have full -

power to control and it shall be'its duty to maln— 6§L;igs L

tain, repair and make necessary improvements to ‘,3%9

2;, all Common Elements and the improvements thereon

fifthflthemEiEEption at the Apartments and wttfi the

EEEEpflon of the outlets of all utility installations

of the buildings when located in the Apartments.

The Council shall further be empowered with the right

and duty to periodically inspect all Common Elements
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in order t ' inimum standards of repair, design,

color and a seeping shall be maintained for

beauty, harmony and conservation of values within

the entire prodect. '

(6) GENERAL MAINTENANCE. in the event that the;

Council determines that the Common Elements are =-

in need oE improvement, repair, restoration or

painting, or that the landscaping is in need

oE installation, repair, or restoration, the

Council shall undertake to remedy such condition

and the cost thereof shall be charged to the Owners

and shall be subject to levy, enforcement and col?

lection by the Council in accordance with the assess-

ment lien procedure provided for in the Articles or

By-laws. The Council shall have a limited right of

entry in and upon all Common Elements and the ex—

terior of all Apartments for the purpose of taking

whatever corrective action may be deemed necessary

or proper by the Council. When so required to enter

an Apartment for the purpose at performing installation.

alterations or repairs to the mechanical or

electrical services, including water, sewer, and

other utility services, reasonable req ears for

entry shall be made and such entry shall be at a

time reasonably convenient to the Owner whose

Apartment is to be entered. nothing in this Article

shall in any manner limit the right of the Owner

to exclusive control over the interior of his_

Apartment; provided, however, that an owner shall

grant the right of entry therein to the Council or

any ether Owner, or their authorized representatives,

or any other person, in case of (a) any emergency

originating in or threatening his Apartment an

(b) to effect emergency or other necessary repairs

which the owner has failed to perform, whether the

Owner is present or not.

(d) REPAIR NECESSITATED BY ONNER. In the event

that the Council determines that the Common Elements

are in need of improvement. repair, restoration, b

or painting, or that the landscaping is in need

of installation, repair, or restoration which has

been caused by an Owner, or any person designated

by the Owner under the provisions of Article 111,

Section 3.2 above, then the Council shall ive written

notice to the Owner at the conditions comp ained of.

Unless the Board has approved in writing corrective

plans proposed by the Owner to remedy the condition

complained of within such reasonable period of time

as may be determined by the Board after said written

notice is first given, and such corrective'workusgfl

approved is completed thereafter within the time

allotted by the Board, the Council shall undertake

to remedy such condition or violation complained of.

The cost thereof shall be deemed to be an assess:

ment.to such Owner and his Apartment and subject

to levy, enforcement and collection provided for

in the Articles or By—laws. The Council shall have

the same ri ht of entry in and upon all Common

Elements an an Apartment as defined in_subsection

(c) above. The Board shall have the sole right

to determine whether any such costs expended by

the Council were related to General Haintenance

or were Repairs Necessitated by an Owner, and the

determination of same shall be binding and-final
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Section ?.9.. NUISANCES. to nuisance shall be permitted

0W5W 5s bffen' '
El ‘ienta to any n t e vie nity

”thereof or to its occupants. No rubbish or debris of any

kind shall be placed or permitted to accumulate upon or

adjacent to any property and no odors shall be permitted

to arise therefrom, so as to render any such property'dr

any portion thereoi unsanitary, unsightly, offensive or

detrimental to any Other property in the vicinity thereof

or to its occupants. No exterior speakers, horns, whistles,

bells or other sound devices, except security devices used

exclusively for security purposes, shall be located, used

or placed on any such property. No article shall be draped,

hung or attached to an exterior wall or patio enclosure

so as to be visible from any street, private drive or

unit within the Property. No Owner shall ermit an us

of his apartment 0
increase the rate of insurance upon the Property.

T r n s so e scretion s a 1ave me 0

determine the existence of any nuisancei

Settion ?.lO. TRASH CONTAINERS AND COLLECTION. No ’kefl

garba e or trash shall be laced or he t on a erty

except in covered conta ners o *3 type, size and style

wfiiEfi”E?E‘approveU*6Y‘ffi€flboard. In no event shall such

containers be maintained so as to be visible from neigh—

boring property except to make the same available for

collection, and then only the shortest time reasonably

necessary to effect such collection.

. Section ?.ll. CLOTHES DRYING FACILITIES. Outside

clothes—lines or other outside facilities for drying or

airing clothes shall not be erected, placed or maintained

on any property unless they are erected, placed and main-

tained exclusively within a fenced service yard or other—

wise concealed and shall not be visible from neighboring

property.

Section ?.12. RESTRICTION ON FURTHER SUBDIVISION.

No Apartment within the property shall be further subdivided

or separated into smaller apartments by an Owner, and no i

portion less than all of any such Apartment nor any ease-

ment or other interest therein, shall be conveyed or

transferred by any Owner without the prior written approval

of the Board.

Section ?.l3. SIGNS. No signs whatsoever (including,

but not limited_to commercial, political and similar signs)

which are visible from neighboring property shall be erected

or maintained on any Property except:

(a) Such signs as may be required by lagal proceed-

ings;
,

(b) Not more than two (2) residential identification

signs each of a combined total face area of seventy—

two (?2) square inches or less;

{c} Having the time of construction of any building

or other improvement, one job identification sign

not.larger than eighteen (18) by twenty—four (24)

inches in height and width and having a face area

not larger than three square feet or as required by

statute; and ‘ -

(d) Such signs the nature, number, and location of

which have been approved by the Board in advance.

. 'Nothing contained in this Declaration shall be con-

strued to prevent the erection or maintenance by Developer
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or its duly authorized agents, of structures, improvements

or signs necessary or convenient to the development. sale,

operation or other disposition of property.

Section 11a. EASEHEHTS. There is hereby created a

blanket easement upon, across, over and under the above

described Property for ingress, egress, installation, re-

placing, repairing and maintaining all utility and service

lines and systems, including, but not limited to, water,

sewers, gas, telephones

or communication lines
this easement, it shall

the providing utility n
or their agent to insta
equipment on Sfifl Prope
cables and CDflL :s on,
walls of any bu;.ling.
or diminish in at; mann

, electricity, television cable

and systems, etc. By virtue of

be_expressly permissible for
r service company or the Council

ii and maintain facilities and

try and to aEEix and maintain wires,

in and under the roofs and exterior

This easement shall in no way affect

er whatsoever, rights granted by

any other recorded easements on said Property. This ease«

ment shall be limited to Improvements as originally con—

structed. There shall

for the delivery and to

Section ?.12. ENC

of the Lommon elements

be an access easement to all buildings

llection of the 0.5. Hail. -

ROACHHENT. in the event any portion
encroaches upon any unit or any unit

encroaches upon the Common Elements, as a result of the

construction, reconstru

or movement of any port
tor the encroachment an
shall exist so long as
is partially or totally
Owners agree that minor
residence due to constr
valid easement for said
thereof shall exist.

ction, repair, shifting, settlement

ion of the Project, a valid easement

d for the maintenance of the same

the encroachment exists. If a building

destroyed, and then rebuilt, the

encroachments on parts of the adjacent

uction shall be permitted and that a
encroachment and the maintenance

Section 1.15.. cosmos HALLS. The rights and duties of

Owners with respect to

(a) The owners of
a Common Hall shal
to use such wall p
Owner does not int
ment of same by th

(b) In the event
or destroyed throu
of his agents or 5
{whether or not an
culpable), it shal
Owner to re-build
without cost to th

(c) In the event
or damaged (includ
wear and tear and
the act of an adjo
or family, it shal

Common Halls shall be as follows:

contiguous apartments who have
1 both equally have the right
rovided that such use by one

erEere with the use and enjoy-
e other Owner.

that any Common Wall is damaged
gh the act of an Owner or any
uests or members of his family
ch act is nevligent or otherwise
1 be the obligation of such
and repair the Common Hall '"rflrrr

e other adjoining Owner or Owners.

any such Common Hall is destroyed
ing deterioration from ordinary
lapse of time), other than by

ining Owner, his agents, guests,
1 be the obligation of the Coun—

cil to re-build and repair such wall.

{d} Notwithstanding anything to the contrary herein

contained, there shall be no impairment of the
structural integri ty of any Common wall without

the prior consent of the Board.

(e) In the event of a dispute between Owners with
respect to the ton
of a Common Hall,

struction, repair or re-building
or with respect to the bearing
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of the cost thereof, the Owners shall submit the

dispute to the uoard, the decision of which shall

be final and binding to all Owners.

Section ?_l?_ INSURANCE. The Board, or its duly

authorized agent, shall have the authority to and shall

obtain insurance for all the Property except contents of

individual Apartments, against loss or damage by fire or

other hazards in an amount sufficient to cover the full

replacement cost of any repair or reconstruction work, in

the event of damage or destruction from all reasonable

hazards- The Board, or its duly authorized agent,'shall

also obtain a broad form public liability policy covering

all Common Elements, and all damage or injury caused by the

negligence of the Council or any of its agents. -Said insur-

ance may include coverage against vandalism. All such insur-

ance coverage obtained by the Board shall be written in the

name of the Council for the benefit of the Council and

the Owners and their mortgagees as their interests may

appear. The Council shall hold all inaurance proceeds

collected by it in trust for the purposes stated in this

Declaration, including but not limited to, rebuilding

the damaged Common Elements, Apartments, Building or

Buildings, and for the benefit of the Owners'and their
mortgagees. The Board shall have exclusive authority to

negotiate with the insurance carrier and to adjust losses,

make settlements, and give releases to the insurance carrier.

The Board is irrevocably appointed agent for each Owner sub—

ject to the provisions contained herein, to adjust all claims

arising under insurance policies purchased by the Council

and to execute and deliver releases upon the payment of

claims, and the Board has full and complete power to act

for the Council in this regard; provided, howeVer, that nothing

in this Declaration shall entitle an Owner or any other party

to priority over any institutional first mortgagee with respect

to the distribution to any unit of any insurance proceeds allocable

to such unit. In addition to the aforesaid insurance re~

quired to be carried by the Council, any Owner may, if he

wishes, at his own expense, carry any and all other insurance

he deems advisable. It shall be the individual responsibility

of each Owner at his own expense to provide, as he sees fit}

personal liability insurance, theft and other insurance

covering personal property damage and loss.

_ Section ?.18. EHINENT DOMAIN. The term "taking“ as used

in this Section shall mean condemnation by eminent dOmain or

sale under threat of condemnation. In the event of a

threatened taking of all or any portion of the Property,

the members hereby appoint the board of the Council of Co-

Owners and Such persons as the board may delegate to represent

all of the members in connection with the taking. The board

shall act in its sole discretion with respect to an awards

being made in connection with the taking and shall be efititled

to make a voluntary sale to the condemnor in lieu of engaging

in a condemnation action. Any awards received on account of

the taking shall be paid to the Council, which shall act as

Trustee for the benefit of all interested parties, including;

but not limited to, the members and their mortgagees;

provided, however, that nothing in this Declaration shall

entitle an Owner or any other party to priority over any

institutional first mortgagee with respect to the distribution

to any unit of any insurance proceeds allocable to such unit.

Section ?.19. ENFORCEhEHT. The failure of any Owner

to comply with the provisions of this Declaration, the

Articles andlor the By—Laws shall grvs“rrse to a cause of

action in the Council and any aggrieved Owner for the re-

covery of damages, for injunctive relief, or both, as
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appropriate. The Council. or'any Owner. or both. shall have

the right to'enforce. by any proceeding at law or in equity.

I 'all restrictions, conditions. covenants, liens and changes

now or hereafter imposed by this Declaration, the Articles

and Bye[aws. Failure by the Council or by any Owner.tp en-

force any right arising out of this Declaration. the Articles.

or By—Laws shall in no event be deemed a waiver of the right

to do so thereafter.

Section ?.20. SEVERADILITY. Invalidation of any one of

these covenants or restrictions by judgment or court order

shall in no way affect any other provisions which shall

remain in full force and effect.

Section 7.21. nHEHDHENT. The coven.nts and restrictions

of this Declaration shall run with and bind the Apartmert.

and Common Elements. for n term of twenty (20) years Ertm

the date this Declaration is recorded. after which time they

shall be autOmaticwlly extended for successive periods of

ten (10) years. This Declaration may be amended by an instru-

ment signed by not less than a majority of the Apartment Owners.

Any amendment must be recorded. I

Section 7-22. VIOLATIONS AND NUISANCE. Every act or

omission whereby any prevision of this Declaration is violated

may be enjoined or abated. whether or not the relief sought

is for negative or affirmative action. by Developer, the

Council or any Owner or Owners of Apartments. However. any

other provision to the contrary notwithstanding. only Developer.

the Council. the Board. or the duly authorized agents or

any of them. may enforce by self-help any of the provisions

of this Declaration.

Section ?.23. 'VIOLATION OF THE LAN. Any violatibn oft:

any state. munitipal. or local law. ordinance, or-reguiation..

pertaining to-the ownership. ocCupation or use of any property;

is hereby deciared_to be a violation of this Declaration and

subject_to any or all of the enforcement procedures set forth
.K'

Section 1.2&. BINDING EFFECT. By acceptance of a deed

or by acquiring any ownership interest in any of the Property

included within this Declaration. each person or entity. for

himself or itself. his heirs. personal representatives.

successors, transferecs and assigns. agrees_to all of the

provisions. restrictions. covenants. conditions. rules and

regulations now or hereafter imposed by this Declaration

and any amendments thereof. In addition. each such person

by so doing thereby a. .3uledges that this Declaration sets

forth a general_seheme Jar the improvement and development

of the real property covered thereby and hereby evidences

his interest that all the restrictions. conditions. covenants

rules and regulations contained herein shall run with the land

and be binding on all subsequent and future Owners. grantees.

purchasers. assignees. and transferees thereof. 'Furthermoreh

each such-person fully understands and acknowledges that this

Declaration shall be mutually beneficial. prohibitive and

enfdrceable by the various subsequent and Euture'Owners.

Developer. its successors. assigns and grantees. covenant and

agree that the Apartments and the membership in the COuncil

and the other rights created by this Declaration shall not be

separated or separately conveyed. and each shall be deemed to
be conVeyed or encumbered with its respective Apartment even
though the description in the instrument of conveyance or
encumbrance may refer only to the Apartment.

Section ?.25. LEASING. No owner. except for a lender
in passession of a Unit following a default in a'first mort«
gage. a foreclosure proceeding. or any deed or other arrange-
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ment in lieu of foreclosure, shall be permitted to lease his

Unit for transient or hotel purposes. Any lease for a

'period of less than 30 days. or with respect to which rents

are received more frequently than monthly. shall be deemed.

but not by way of limitation, “for transient or hotel pur-

poses". and shall constitute a violation of this Declaration.

All leases shall be in writing; shall expressly state that

the term of the lease shall be subject in all respects to

the provisions of the Declarations, Articles. and By-Laus;

and shall provide that any failure of the lessee to comply

with the terms of the Declaration. Articles and By-Laus

shall be a default under the lease. Only an entire Apart-

ment together with its appurtenant interest in common elements

may be rented or leased. and then only to a single family.

Section 7.26. EXEMPTION 0F ONNER. No Owner of an Apart—

ment may exempt Himself from liability for his fair and

Equitable contribution toward the common expenses by waiver

and non-use of any of the Common Elements and facilities or

by the abandonment of his Apartment.

Section ?.2?- ONNER'S RESPONSIBILITY.f Each Owner shall

be resp0n51EIe for compliance by said owner‘s agent. tenant.

guest. invites. lessee. licensee. their respective servants

and employees to the provisions of this Declaration. Articles.

By-Laws and Council rules as they may be amended from time to

time. The owner's failure to so ensure compliance by such

persons shall be grounds for the same action available to

the Board by reason of said Owner's own noncompliance.

' Section ?.28. AD VALOREH TAXATION. Each Apartment shall

be assessed separately for all taxes. assessments and other

charges of or imposed by'the_State of Arizona. any political

subdivision, special improvement or assessment district, or

of any other taxing or assessing authority. For the pur—

pOse of such aSSessment. the valuation of the General Common

Elements shall be apportioned among the Owners based upon

the Fractional Interest (as defined in Article I. Section 3(e)

above) assigned to each of them. The Board shall furnish to

the County Assessor or other responsible official of any such

taxing or assessing authority all necessary informatiOn with

respect to the apportionment of such assessments and shall

request that each Apartment be carried on the tax records

as a separate and distinct parcel of property. No forfeiture

or sale of any Apartment for delinquent taxes. assessments

or other government charges shall divest or in any way affect

the title to any other Apartment.

Settion 7.29. REDUCTION OF NUMBER OF UNITS. If any

Apartment is taEEn by eminent domain proceEdings or is destroyed

and not rebuilt. so that a co-ownership ceases to exist,.the

undivided fractional interest of each coaowner in the entire

horizontal property regime shall be adjusted proportionately,

subject, however. to Section 30(b) of this Declaration.

ARTICLE VIII

MORTGAGEE PROTECTION

Section 8.1. MORTGAGEE RIGHTS. No breach of any

provision Herein contained nor the enforcement of any

assessment lien as provided herein shall defeat or render

invalid the lien of any prior mortgage made in good faith

and for value encumbering any apartment, but all of the

provisions hereof shall be binding upon and shall be

effective against any Owner whose title is derived

through judicial foreclosure. trustee's sale or otherwise.
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Section 3%51‘ INSTITUTIONAL HORTGaCEE APPROVAL

REQUIREHBNT§.- Unless egg of the institutional holders of

first mortgages of Units-havp given their prior written

approval, the Council shall not be entitled to:

(a) By act or omission seek to abandon or terminate

the Horizontal Property Regime;

(b) Change the pro rata interest or obligations of

any Unit for (i) purposes of levying assessments or charges

or allocating distributions of hazard insurance proceeds

or condemnation awards and for (ii) determining the pro

rata share of ownership of each Unit in appurtenant real

estate and any improvements thereon which are owned by

the Owners in the property in undivided pro rata interests

(“Gammon Area"), and in no event may any change in pro

rata interest or obligations be made more than-seven (?)

years from the date of this Declaration;

(c) Partition or subdivide any Apartment;

(d) By act or omission seek to abandon, partition,

subdivide, encumber, sell or transfer the Common Area.

The granting of easements for public utilities or for other

public purposes consistent with the intended use of the

Common Area by the Owners shall not be deemed a transfer

within the meaning of this clause;

(e) Use hazard insurance proceeds-for losses to

any art of the Property (whether to Units or to Common

Xrea for other than the repair, replacement or reconstruc—

tion of such improvements, except in case of substantial

loss to any Units andlor Common Area. '

(f) Amend any material provision of this Declaration,

the By-Laus or the Articles. For purposes of determining

what provisions are material in this Declaration, the Arti-

cles. and the By—Laus, a “material provision" shall include,

but nor be limited to, any provision in such documents which

would change the percentage interests of the unit owners and

any provision which is required-by the rules, regulations or

guidelines of programs administered by the Federal National

Mortgage Association (FNNA) as of the date of such amendment

(3) Effectuate any decision to terminate professional

management, and assume self management of the Property.

Section 8.3. fiOTlFICATION AS TO MORTGAGEES. Each

apartment case: shall notify the Council of Co-owners

through the Secretary of the Council of the name and address

of the holders of all first mortgages encumbering such

Owner's Apartment. Each Owner shall likewise notify—the”

Council through the Secretary of the Council as to the re-.

lease or discharge of any such first mortgage. In addition,

the holder of any first mortgage encumbering an Apartment

within the Spanish Trail Condominium may notify the Council,

through the Secretary, of such holder's identity and address

and a description of the Apartment which such holder's

first mortgage encumbers. The Council shall maintain a

record of the names and addresses of the institutional holders

of first mortgages as to which it receives notice pursuant to

the provisions of this Section, and shall provide the holders

gflill such first mortgages with written notification as

O 0W3 :

(a) Hritten notification at least thirty (30) days

prior to the effective date of (i) change of the Manager,

if any, (not including change in employees of a corporate
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manager) or (it) any change in this Declaration, the Articles,

if any, the Byalaws or the recorded plat.

(b) Hritten notification of any default by an Owner

of the obligations of such Owner established by this Declare"

tion, the Articles or the By-Laus which is not cured within

thirty (30) days after default; provided, however, that such

written notification shall be provided only to holders of

first mortgages as to which the Council is given notice

pursuant to this Section which encumber the Apartment (or

apartments) owned by the Owner in default.

Section 8.4 FIRST MORTGAGEE ACCESS TO RECORDS AND

ATTENDANCE AT MEETINGS. Any institutional first mortgagee

shall, upon written request to the Council of Co-Owners,

be entitled to:

(a) Inspect the books and records of the Council of

Co-Owners during normal business hours.

(b) Receive the annual audited financial statements

of the Council of Co-Owners ninety (90) days following the

end of the Council‘s fiscal year. I

(c) Receive written notice of all annual and special

meetings of the members or of the Board, and institutional

first mortgagees shall further be entitled to designate a

representative to attend all such meetings.

Section 3.5 NOTICE TO MORTGAGEES 0F DESTRUCTION OR

TAKING. if any Unit or any part of the common elements is

substantially damaged or is destroyed, or is made the subject

of any condemnation proceeding in eminent domain or is other-

wise sought to be acquired by a condemning authority, the

Board shall promptly notify all institutional first mortgagees.

As used herein, 'substantially damaged" shall mean damage

exceeding TEN THOUSAND ($10,000) DOLLARS. If requested in

writing by an institutional first mortgagee, the association

shall evidence its obligations under this Section in a written

agreement in favor of such first mortgagee. L

IN WITNESS NHEREOF, HSL PROPERTIES. INC-/LA JOLLA

PALMS ENTERPRISES as Developer has caused this First Amended

Declaration to be executed by the undersigned dul authorized

parties this‘j Q‘FJH—day of £h¢1+VJ&M%/F 1 J75

HSL PROPERTIES, INC.{LA JOLLA

PALMS ENTERPRISES, a Joint
Venture

-. m-unu‘

By fifti‘hqa Yr- \5‘ n '4

’H BERTO S. LOPEZ, P a cut
HSL PROPERTIES, INC. -

fiMtflZia _
’ALFR L. LOPE c” eral
Partner LA JOL LHS
ENTERPRISES

BY

APPROVED:

HSL SPANISH TRAIL PROPERTIES, LTD.

By tzkijf ‘5‘. ¢ ‘

H BE . L ~21—

General Partner 6456Ph€i[ 338
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' l I . TITLE INSURANCE COMPANY or utunesoraf'a Minnesota
corporation, hereby consents to the foregoing First Amended

and Restated Horizontal Property Regime as Trustee under

that certain Deed of Trust of which HSL Spanish Trail

Properties, Ltd. is Beneficiary. recorded at Docket 6212,

page 333. as amended by instruments recorded at Docket 621%,

page 25a and Docket 621a. page 26?.

TITLE INSURANCE COMPANY OF

MINNESOTA as Trustee under

Deed of Trust ”h
/'

_'. I’” 3’ 3 (

By 3;} i. ifs, [Lilif’ Elk/1 5

STATE or ARIZONA' ) i
) as:

County of Pima )
a!"

On this 7'3",- day of Dare-$5 :{rL—I/JQBD, before me

the undersigned otticer, persona y appeared Humberto S.

Lopez. the President of HSL Properties, Inc., a California

corporation, and that he executed the foregoing instrument for

. the purposes therein contained on behalf of said corporation

which is a joint venturer in HSL Properties.Inc.{ LaJolla Palms

Enterprises. a Joint Venture.
—

*0

_ IN HITNESS sutures, I have hereunto set my hand angi?;

official seal.
?"sf':

i£”0.. '-._r.;
fl ‘ ._ a

the. a. may _,
' if: .s’7 Notary Public

Hy Commission Expiresi

_/Vom .ILJ (93/3
STATE OF CALIFORNIA )

53:

County of San Diego ) 4”-
I

On this day of LTRNURR .1936, before me, the

undersigned officer, persona y appeare Alfred L. Lopez, a

General Partner of La Jolla Palms Enterprises, a Limited

partnership, and that he executed the fore oing instrument

for the purpbses therein contained on beha_f of said part-

nership which is a joint venturer in HSL Properties, Inc.f

La Jolla Palms Enterprises, a Joint Venture. .

IN ulrnsss uneasos, I have hereunto set my hand and

official seal.

My commission expires:

Valli-7; 175-; F. A. JOHRSIOH
Notary Public - Com.
Fllnclml unit“ IN

SAN DIEGO COUNTY
My Conn-ink.» Elnlua HI. 1, I?“_22_
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STATE OF ARIZONA )
fi

- ) ss:
.

County of la )

/'

On this .fl‘z 12‘ day of ‘Jflmgfigz 198?],

before me, the un er51gned offlcer, persona y appeared

[0- Gimme fiifififlflcflflp. {3557? 1/32). . and that: he

oregoing'instrument for Efie purposes therein
executed the
contained on behalf of Title Insurance Company of filnnefigga.

official seal.

1139,33!"
My commission expires: je.nje33

M
f

./l {(JZ (fig; (X )

) ) 55:

County of {I’V‘lx )

STATE OF

The foregoing instrument gag acknowledged beforesdfigfifiiffibe,

this )Jifib‘day of filigqgna‘ (clean. by Humberto sorta a.
Lopez, tfie General artner or HSL SPANISH TRAIL Paoggggfl

LTD.
. _ .‘ ' : -—. a

. ‘.' I
éa"'i

.:“"
-.73

07K
'

J

IN NITNESS HHEREOF, I have hereunto set my be

official seal. ' _ . 5.. a

My commission expires:

flour» :65}

m deg-0'0 _—_.... 9381
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FI‘HLX emirates/arrREDRAFI' 8/11/80

FIRST'AMENDED AND RESTATED DECLARATION OF

HORIZONTAL PROPERTY REGIME TOGETHER WITH
. COVENANTS, CONDITIONS AND RESTRICTIONSKOMit034
"OMMERCWL‘ enrich-n FOR SPANISH TRAIL CONDOMINIUNS

This First Amended and Restated Declaration is madeDecember 22nd, 1980 by HSL PROPERTIES, INC./ LAJOLLA PALMS ENTERPRISES, a joint venture composed of HSLProperties, Inc., a California corporation anthorized todo business in Arizona, and La Jolla Palms Enterprises, alimited partnership, hereinafter referred to as "Declarant".

RECITALS

A. On January 7, 1980 Declarant recorded a Declara—tion of Horizontal Property Regime Together with Covenants,Conditions and Restrictions for Spanish Trail Condominiumsdated December 7, 1979 (the ”Original Declaration”) inDocket 5189, pages 554 through 573, records of Pima County,Arizona. The Original Declaration was re—recorded onFebruary ?, 1930 in Docket 6212, pages 293 through 314,records of Pima County, Arizona. The Original Declarationaffects the real property (the ”Property”) described inthat certain subdivision plat (the ”Plat”) recorded inBook 31 of Maps and Plats at page 88, records of Pima County,State of Arizona.

B. Declarant is the owner of the entire real propertydescribed in the Plat, and by this First Amended and Re-stated Declaration, intends to amend and supplement theOriginal Declaration as hereinafter set forth; restate theremaining portions of the Original Declaration for conven-ience; and subject the property to this First Amended andRestated Declaration.

NOW, THEREFORE, Declarant hereby declares thatArticles I through VII of the Original Declaration arehereby deleted in their entirety, and the followingArticles I through VII of this First Amended Declarationare substituted therefor as though fully set forth therein:

‘ ARTICLE__I
DECLARATION OF HORIZONTAL PROPERTY REGIME F

Section l.l. DESCRIPTION. Declarant is the owuerof rea property in Pima County, Arizona, described asfollows:

That portion of Block ”C”, DESERT STEPPES ESTATES,according to Book 15 of Maps. page $7, records ofPima County, Arizona, lying Northwesterly of thefollowing described linfi?" 'BEGINNING at the Northwesterly terminus of thetangent portion of the Northeasterly line of saidBlock "C”, said tangent_having a bearing of North63 degrees 55 minutes 00 seconds West;Thence Northwasterly along the Northeasterlyline of said Block ”C", which is on a curve concaveNortheasterly, having a radius of 766.20 feet, thru
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a central angle of ll.degrees 35 minuteE'Qfi seconds,
an arc length of 155.00 feet to the True,Point of
Beginning, a radial line thru said Point bears South3? degrees 40 minutes 26 seconds Nest;

Thence South 26 degrees 05 minutes 00 seconds
West 345.40 feet to the Southwesterly line of said
Block ”C".

The property has been platted as a Horizontal PropertyRegime according to the Plat recorded in the office ofthe County Recorder of Pima County, Arizona in Book 31of Maps at Page 88 thereof.

Section l.2. DECLARATION. Pursuant to Sections 334551et se ., Arizona Revised Statutes, Developer hereby submitsthe property described above to the Horizontal PropertyRegime in order to establish the nature of the use and enjoy~ment of the Property. '

Section 1.3.

(3) DESCRIPTION OF THE SPACE OF THE BUILDING. Thereshall be thirteen (l3) multi—unit buildings in the Hori—zontal Property Regime. Each building shall be identifiednumerically one (1) through thirteen (13) on the plat. Thecubic content space of each building, with reference to itslocation on the land, is as more fully set forth and describedin the Plat referred to in Section 1 above. .

(b) DESCRIPTION OF SPACE OF APARTMENT. The Hori-zontal Property Regime shall be composed of one hundredtwenty (120) individual apartments. Each apartment inthe Horizontal Property Regime shall be numbered as shownon the plat referred to in Section 1 above. The cubiccontent space of each apartment is as is more fully setforth and described in the recorded plat referred to inSection 1 above.

(c) DESCRIPTION OF GENERAL COMMON ELEMENTS. Thegeneral common elements shall include all of said propertyreferred to in Section 1 above, except the individualapartments located thereon and the outlets of utilities
located within an apartment, including, without limita-tion, the land upon which the apartments are located, thebuildings, all bearing walls, columns, vertical supports,
roofs, floors, foundations, slabs, all waste water,water and gas pipes, ducts, flues, conduits. wires, hotwater heaters, hot water heater closets, television anten-nas, all recreation facilities, office community hall,maintenance building, swimming pools, laundry areas, pumps,landseaping, pavements, private drives, playgrounds, commonutility meters, if any, and all other devices and"premisesdesigned for common use or enjoyment by more than one owneror owners of a single apartment, all as is more fully setforth and described herein and in the recorded plat as re—ferred to_in Section 1 above. The common elements shall -remain undivided; and no owner shall bring any action forpartition, it being agreed that this restriction is neces-sary in order to preserve the rights of the owners withrespect to the operation and management of the commonelements which shall be owned in common by the apartmentowners hereof, each apartment owner owning an undividedinterest in the common areas as set forth in Section 1.3(e)of this Declaration. Said ownership shall be evidencedby the deed of ownership for each of said apartments.

(d) _DESCRIPTIDN 0F SPACE OF EXCLUSIVE USE. Thereshall be additional areas constituting a portion of thegeneral common elements which are hereby set aside andlocated for the exclusive use of the apartments as follows:
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Each apartment shall have the exclusive use of anarea within the common elements of a size and locationadequate to install, operate and maintain a heating orrefrigeration unit or both, said area to be in the spacewhere the unit is originally placed by the developer.
Each owner shall be responsible for the maintenance,repair and replacement of the heating and refrigerationunit serving his apartment.
There are 120 covered parking spaces as numbered andshown more fully on the recorded plat referred to inSection 1 above. Each apartment shall have the exclusiveuse of one covered parking space, which space shall havethe same numerical designation as the apartment. The spaceof each covered parking space is more fully set forth anddescribed in the recorded plat referred to in Section 1above.

Each apartment to which is attached a balcony or deckshall have the exclusive use of the area encompassed bysaid balcony or deck. Each apartment to which is attacheda patio area encompassed by walls shall have the exclusiveuse of said patio area encompassed by said walls.
(9) FRACTIONAL INTEREST IN COMMON ELEMENTS. Eachapartment shall bear appurtenant to it an undivided frac—tional interest in the common elements as follows;

(A) Units designated as Model "A" on the plat:a .9261 fractional interest

(B) Units designated as Model ”B" on the plat:a .831 fractional interest

(C) UnitsLdesignated as Model ”C" on the plat:a 174% fractional interest

ARTICLE II

DEFINITIONS
Section 2.1. ”Apartment" means a separate freeholdestate consisting of an airspace defined as follows;
(a) The lower vertical boundary is the surface ofthe finished floor thereof.

(b) The upper vertical boundary is a horizontalplane, the elevation of which coincides with the elevationof the surface of the highest unexposed ceiling orngeilingsthereof.

(c) The lateral boundaries are the unexposed interiorsurfaces of the perimeter walls, windows and doors thereofand vertical planes coincidental with the unexposed interiorsurfaces of the perimeter walls thereof, extended upwards tointersect the upper horizontal boundary.
(d) Each such Apartment includes the surfaces sodescribed, and the portions of the building and improvementslying within said boundaries. Each such_Apartment shall alsoinclude the ranges, dishwasher, garbage disposal unit, andother household appliances lying within said boundaries orappurtenant areas.

(e) The airspaces for parking; patios; storage areas,heating and airconditioning unit, balconies and stairways,if any. are where so designated, for the exclusive use ofthe Apartment. '
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The following are“not part ofaanhnpartment: Bearing walls,
columns, vertical supportsezroofs, floors, foundations,slabs, all waste, water and gas pipes, ducts, flues, conduits,wires, hot water heaters, television antennas and otherutility and installation lines and meters wherever located,except the outlets thereof when located within the apartment.
There are uncovered parking areas which are for the use ofOwners and their guests and invitees, subject to the regula~tions established by the Board. In interpreting deeds, plats,declarations, and plans, the existing physical boundariesof an Apartment or an Apartment reconstructed in substantialaccordance with the original plans thereof shall be conclu-sively presumed to be its boundaries rather than the des-cription expressed in the deed, plat, plan er declaration,regardless of settling or lateral mOvement of the building,and regardless of minor variances between the boundaries asshown on the plan or in the deed and declaration and thoseof the building. Each of the Apartments in each buildingshall be deemed to be a separate and distinct Apartment.

Section 2.2. ”Articles“ means the Articles of Incor~poration of the Spanish Trail Council of Co-Owners whichare. or.shall be filed in the office of the CorporationCommiSsion of the State of Arizona, or its successor, assaid Articles may be amended from time to time.

Section 2.3. "Board" means the Board of Directors ofthe SPANISH TRAIL COUNCIL OF CO-OUNERS;

Section 2.4. TBuilding" means and refers to the struc-tures designated as buildings on the recorded plat referredto in Section l'of Article 1 above. '
Section 2.5. ”By—laws" means the By-laws of.the SPANISHTRAIL COUNCIL OP CO—OWNERS as such Byfilaws may be amendedfrom time to time.

Section 2-6. ”Co-owner" means a person, corporation,partnership or other legal entity capable of holding orowning an interest in real property who owns all of or aninterest in an apartment as described herein (sometimesreferred to herein as ”owner").

Section 2.7. "Common Elements” means General CommonElements, as defined herein.

Section 2.8. ”Council of Co-owners" means all of theco~owners or the building, pursuant to A.R.S. § 33‘55l(5)and refers to the SPANISH TRAIL COUNCIL OF CO-OWNERS, INC.,an Arizona non~profit corporation, its successors and assigns,formed as an entity thrOugh which the co—owners shairract ascouncil of co-owners in accordance with Arizona law permittingHorizontal Property Regimes, non-profit corporations, and theorganization and management thereof.

Section 2.9. ”Declarant" means HSL PROPERTIES, INC.{LA JOLEK PALMS ENTERPRISES, a joint venture, and itssuccessors in interest and assigns.

Section 2.10. ”Declaration" means this First Amendedand Restate ec aration of Horizontal Property Regime '.Together with Covenants, Conditions and Restrictions ForSpanish Trail Condominiums, as the same may from time totime be amended.

- Section 2.11. ”Developer" means HSL PROPERTIES, INC./LA JOLLA PIEES ENTERPRISES, a joint venture, and itssuccessors in interest and assignsf
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Section 2.12. "General Common Elements" means all thegeneral common elements for the common use or enjoyment bymore than the Owner or Owners of a single Apartment, asdescribed in Article 1, Section 3(c) above and in A.R.S.§ 33~551(6). The General Common Elements may sometimeshereinafter be referred to as "Common Elements“. GeneralCommon Elements includes, but is not limited to, play—grounds, laundry room, maintenance building, hot water ‘heaters, hot water heater closets, water meters, commu~nity building and office.

Section 2.13. “Improvement" means all physical struc~tures, inc u ingT but not limited to, the buildings, privatedrives, parking areas, fences and walls, and all landscaping,including, but not limited to, hedges, plantings, trees andshrubs of every type and kind.

Section.2.la. "Institutional Mortgages” means a bank,savings and oan association, insurance company or pensionfund, authorized to do business in the State of Arizona,or an agency of the United States government, owning orholding a mortgage, contract for sale of real estate or adeed of trust upon an apartment. The mortgage, contractfor sale or deed of trust may be placed through a mortgageor title company.

Section 2.15. ”Lease” means and refers to any agreementfor leas1ng or rental of a unit.

Section 2.16. “Member” means any person, corporation,partners ip, 30int venture or other legal entity which isa member of the SPANISH TRAIL COUNCIL OF CO-OWNERS and issynonymous with co—ownerf.
Section 2.17. “Mortgage? shall mean any mortgage ordeed o trust or other conveyance of a lot, or any interesttherein] including, but not limited to, the improvementsdeveloped thereon to secure the performance of an obliga~tion, which obligation will be reconveyed upon completionof such performance.

Section 2.18. ”Mortgagee” shall mean and includemortgagees, trustees, beneficiaries and holders of deedsof trust, and the holders of any indebtedness secured bymortgages.

Section 2.19. "Mortgagor'I shall mean and includemortgagors and trustors under deeds of trust.
Section 2.20. "Plat" means that certain Plat recordedin the ice 0 the County Recorder of Pima CountywhArizona,in Book 31 of Maps at page 88 thereof.

\

Section 2.21. ”Property” means the land whether com—mitte to t e Horizontal Property Regime in fee or as aleasehold_interest, the buildings, all other improvementslocated thereon, and all easements, rights and appurtenancesthereto.

Section 2.22. "Single Family“ means a group of oneor more persons each related to the other by blood, marriageor legal adoption, or a group of not more than three personsnot all so related, who maintain a common household in adwelling.

_ Section 2.23. "Unit" means and is synonymous with"apartments . ‘
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Section 2.24. "Visible From Neighboring Property"means with respect to any given object, that such objectis or would be visible to a person six feet tall, standingon any part of such neighbori g property at an elevationno greater than the elevation of the base of the objectbeing viewed.

ARTICLE III

PROPERTY RIGHTS

SeCCion 3.1. OWNERS' EASEMENTS OF ENJOYHENT. EveryOwner 5 a ave a right and easement of enjoyment in andto the Common Elements which shall be appurtenant to andshall pass with the title to every Apartment, subject tothe following provisions:

(a) the right of the council to charge reasonableadmission and other fees for the use of any recrea-tional facility situated upon the Common Elements;
(b) the right of the council to suspend the
voting rights and right to use of the recrea-
tional facilities by an Owner for any periodduring which any assessment against his Apart—ment remains unpaid; and for a period not toexceed 60 days for any infraction of thisDeclaration; ,

(c) the right of the council to dedicate ortransfer all or any part of the Common Elementsto any public agenc". authority, or utility,for such purposes and subject to such condi-tions as may be agreed to by the Members- Nosuch dedication or transfer shall be effectiveunless an instrument signed by two-thirds (2l3)of the Owners agreeing to such dedication or
transfer has been recorded;

(d) the right of each co-owner to have exclu-sive use of space as provided in Article I above;

(e) the right of the council to charge reasonableadmission and other fees for the use of any recrea~tional facility situated upon the Common Elements;

(f) the Council's right to temporarily closeall or any part of the common areas as the Councildeems necessary to prevent a dedication thereofor an an accrual of any rights other than to the
owners, their successors in interest, and theirpermittees; "-——~—~

t
(g) the Council's right to temporarily close,for a reasonable time, any part of the commonareas for purp05es of maintenance and repairs;
and-

(h) the right of the Council to impose reasonablerules and regulations pertaining to use of thecommon elements.‘

- Section 3.2. DELEGATION OF USE. Any Owner may dele-. gate, in accordance with this Declaration, his right of'enjoyment to the Common Elements and facilities to themembers of his family, his tenants. or to a reasonable-number of his guests or invitees, as shall‘be determinedfrom time to time by the Board of Directors.
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ARTICLE IV

COUNCIL OF CO-OWNERS

Section 4.1. At the date hereof, not all dwellingunits deSignatea by the recorded plat referred to inArticle I above have been sold, and the Council of Co-Ownersenvisioned by this Declaration is not operative. In orderthat said units be sold, said Common Elements be protected,and that the Council become stabilized and operational inthe support and promotion of the objectives of this Decla—ration, Developer hereby reserves unto itself, at itsoption, the sole and exclusive right to manage the affairsof the Council of Co—Owners, to make contracts or agreementson behalf of the Council, and do all other things authorizedby this Declaration until the Developer has transferredtitle to 75% of the units, or Developer, in its discretion,relinquishes such management to the Council.
Section 4.2. The SPANISH TRAIL COUNCIL OF CO-OWNERS,a non-pro it corporation, organized under and by virtue ofthe laws of the State of Arizona governing non-profitcorporations, shall provide such necessary and appropriateaction for the maintenance, repair, replacement, andmanagement of all Common Elements including, but not limitedto, privately owned streets, walks, landscaping, walls,pools, recreational facilities, hot water heaters, television.antennas, community buildings, office and laundry facilities.
Section 4.3. The Council shall have two classes ofmembership. Class A members shall be every person or entitywho becomes a record owner of a fee or undivided fee interestin any apartment which is subject to assessment, includingcontract purchasers. The_Class B member shall be theDeveloper. Class A members shall be entitled to one votefor each apartment in which they hold the interest re-quirednfor membership. The Class B member shall be en-titled to three (3) votes for each apartment in which itholds a fee interest on the date of the filing of theArticles of Incorporation. The intent of this provisionis to provide Developer with control over the Council ofCo—Owners,until ?52 of the units are sold. The Class Bmember shall be entitled to three votes for each lot orunit owner regardleSS of when management is relinquishedto the Council or whether Developer owns less than 25%of the units. Notwithstanding any provision herein tothe contrary, control of the Council of Co-Owners, as de~fined in Section 6 of this Article, shall become vestedin the Class A members no later than 120 days after com-pletion of-transfer of title to purchasers representingnot less than 752 of the votes of all unit owners.

Section é.4. Membership is not intended to includepersons or entities who hold an interest merely as securityfor the performance of an obligation. No member shallhave more than one membership. Membership shall be appur-tenant to an apartment and may not be separated from owner-ship of any apartment which is subject to assessment. Own—ership of such apartment on the date set forth above shallbe the sole qualification for membership. '

Section 4.5. Until such time as control of the Councilhas passed pursuant to Section 3, all right, discretion,‘power and authority herein granted to said Council of Co-Owners including the right to collect assessments (exceptingreserves for replacement) shall, at the option of the
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Developer, remain with the Developer indirectly or throughthe Council of Co—Owne '3‘ Capital improvements or addi—tions to the general -d_ on elements may be achieved by anaffirmative vote of a majority of the unit owners. Uponsuch affirmative vote said improvement or addition will beinstalled by the Developer, and the Developer shall pro-rate such costs to each unit owner and collect such costsas if it were an assessment as provided for herein. Uponsale of not less than 75% of said units, or unless earlier-required by the Developer, such right, discretion, powerand authority shall be assumed by the unit owners who arethen members of the Council of Co-Owners, through theirOfficers and Directors who shall be duly elected at suchtime.

Section 4.6. Until control of the Council has beenconveye or transferred from the Developer, Developer shallnot be liable for payment of assessments. The Councilshall use asseSsments collected from unit owners for ex-penses incurred in the month-to-month maintenance. repair,and management of common elements in proportion to theowners' fractional interest in common elements, and inlieu of paying assessments, the Developer shall assumeresponsibility for all remaining expenses incurred in themonth-to-month maintenance, repair, and management of thecommon elements. Notwithstanding the foregoing, fullassessments on all units shall commence no later than six(6) months from close of sale of the first unit, irrespec—tiva of whether control of the Council has been conveyedor transferred to the Developer. For purposes of thissection, control of the Council shall be deemed to havebeen conveyed or transferred from the Developer upon com—pletion of the following requirements:
(a) Developer shall notify the owner of each unitthat the Board of Directors of the Council of Co-Owners has resigned effective thirty (30) days afterdate of notice; and

(b) Developer shall deliver to the Council of Co— _Owners' corporate minutes and seal, if any, to anyone of the owners of record receiving such notice,or committee organized for such purpose.
There shall be no outstanding or accrued debts against theCouncil at the time of assumption of control by the owners.

Section 4.7. Notwithstanding anything in this articleto the contrary, Developer reserves the right to retaintitle to all units until 70% are ready to close escrow;and prior to closing, to charge rent in an amount to beagreed between the Developer and Buyer. ~-u—u-—
Section h.8. The Board of Directors of the Councilof Co~ wners may enter into a contract with any firm, personor corporation for the maintenance and repair of the Hori—zontal Property Regime, and may contract for the managementof the Horizontal Preperty Regime and may delegate to thecontractor or manager all the powers and duties of the Coun—cil of Co-Owners, except such as are specifically requiredby this Declaration or the By-laws, to have the approvalof the Board of Directors or the membership of the Councilof Co-Owners. The contractor or manager may be authorizedto determine the budget, make assessments for common ex—penses and collect assessments, as provided by this Declara—tion and By—laws. The right of the Council of Co~0wnersto enter into management agreements_shall be limited onlyy Article VIII, Section 8.2(g) and as follows;
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(a) Any management contract shall expressly providethat it is subject to this Declaration, the Articlesand By—Laws;

(b) The management contract shall be terminable forcause upon 30 days' written notice; and-
(c) The term of any management contract shall notexceed one year, renewable by agreement for successiveone-year periods.

ARTICLE V

COVENANT FOR.MAINTENANCE ASSESSMENTS

Section 5.1. PERSONAL OBLIGATION 0F ASSESSMENTS. EachOwner of an Apartment, by acceptance of a deed therefor,except as provided for in Article IV above, whether or notit shall be so expressed in such deed, is deemed tocovenant and agree to pay to the council: (1) annual assess—ments or charges, and {2) special assessments for capitalimprovements, such assessments to be established and collectedas provided in the Articles and By-Laws. The annual andspecial‘assessments, late payment penalties, if any, togetherwith interest, costs, and reasonable attorney's fees, shallbe a lien on the Apartment and the Common Elements as createdby the Articles or By~Laws. Each such assessment, togetherwith interest, costs, and reasonable attorney's fees, shallalso be the personal obligation of the person who was theOwner of such apartment at the time when the assessment waslevied. The personal obligation for delinquent assessmentsshall not pass to succeSsors in title unless expresslyassumed by them, or unless prior to the transfer of titleas evidenced by the records of the County Recorder or otherappropriate governmental agency, a lien for such assessmentshall have been filed or recorded with the County Recorder.
Section 5.2. PURPOSE OF ASSESSMENTS. The assessmentslevied by the Council shall be used exclusively to promotethe recreation, health, safety, and welfare of all owners,for the improvements and maintenance of the Common Elements,and for all purposes set forth in the Articles, including,but not limited to, management fees, insurance premiums unlessotherwise provided for, expenses for maintenance, repairs,'and replacements of Common Elements, reserves for con~tingencies, charges for all water and water heating for theproperty and other utilities for the Common Elements.
(a) The Council shall establish and maintaina reserve fund for replacements by the allocat“*—*tion and payment monthly to such reServe fundof an amount to be designated from time totime by the Board of Directors. Such fundshall be deposited in a special account with a ,safe and responsible depository, and may be inthe form of a cash deposit or invested inobligations of, or fully guaranteed as toprincipal by the United States of America. Thereserve fund is for the purpose of effectingreplacement or repair because of damage, de-preciation or obsolescence to Common AreaElements. '

(b)_ Upon close of escrow the original Purchaserof each Unit, other than a successor to orassignee of the Developer, shall pay an amountequal to twice the monthly assessment_into an
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serve account, the purpose of_whiche operating funds and continuityduring the initial period of opera—easure of financial stability dur~of special stress. Such funds mayeet deficiencies from time to timeof delinquent payments of aSSess—ers and other contingencies.t shall be made to the accountof delinquent fees for whichithdrawn from the reserve.

opriate action of the Board ofhe Council may continue andoperating reserve account bynd payment thereto monthly of ano exseed 30% of the monthly assess-able to the owners pursuant to :heis reserve shall remain in a specialmay be in the form of cash deposit orobligations of or fully guaranteed tothe United States of America, andtimes be under the control of the

UNIFORM RATE OF ASSESSMENT. Both annualsments must be fixed at a uniform rate forsimilar size and may be collected on ay or annual basis. A base assessment shallall units with less than 800 sq. ft. Allr than 799 sq. ft. but less than 1100 sq.ssed at a rate of 126.672 of the basenits with greater than 1099 sq. ft. shalle rate of 144.442 of the base assessment.
DATE OF COHMENCEMENT OF ANNUAL ASSESSMENTS.ments shall commence as to all apartmentsof the month following the conveyance ofhe Owner. The first annual assessmentaccording to the number of months remain+ar year. The Board shall fix the amountessment against each Apartment at leastin advance of each annual assessmentnotice of the annual assessment shall beer subject thereto. The due dates shallthe Board of Directors.

MAXIMUM ANNUAL ASSESSMENT. Until January Iiately following the conveyance by Declar-unit to an Owner, the maximum a-nual assess-e Hundred Forty and noflOO dollars ($500-)h less than 800 sq. ft.; Six Hundred0/100 dollars ($684.) per each unit—greaterbut less than 1100 sq. ft.3 Seven Hundred,780.) per each unit greater than 1099 sq. ft.
d after January 1 of the year immedi- .ing the conveyance of the first unitthe maximum annual assessment may bech year up to thirty'percent (30%)above the maximum assessment for the previousyear without

(b) From an
ately £0110w
to an Owner,

a vote of the membership.

d after January 1 of the year immedi—ing the conveyance of the first unitthe maximum annual assessment may beincreased above thirty percent (302) by a vote oftwo—thirds (2/3) of all members duly called forthis purpose
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(c) The Board may fix the annual assessment atan amount not in excess of the maximum.

Section 5.6. SUBORDINATION OF ASSESSMENT LIEN. The lienfor assessments provided for herein in connection with agiven Apartment shall not be subordinate to the lien of anymortgage except the lien of a mortgage made in good.faithand for value that is of record as an encumbrance against
assessment against such Apartment in the manner providedfor in the Articles or By~laws. (Such mortgage is here-inafter referred to as a "prior mortgage“.) The sale ortransfer of any Apartment shall not affect either theassessment lien provided for herein nor the creationand enforcement thereof in accordance with this Declarationon account of delinquent assessments. whether such assess—ments become due prior to, on, or after the date of such saleor transfer, and regardless of whether the Owner of an Apart—ment as to which such lien is so created and enforced ispersonally obligated to pay any or all of the delinquentassessments as to which such lien is created; provided.however, that sale or transfer of any Apartment pursuantto a judicial foreclosure or foreclosure by power of saleof a prior deed of trust, or proceeding in lieu of fore— _closure of a prior mortgage or deed of trust, shall extinguishany assessment lien created against the Apartment which is the

apartment on account of payments which became due prior tothe date of such sale or transfer; provided, however, that thepurchaser at such sale shall be subject to all of the obligationsof an Owner with respect to all assessments which becomedue after the date of such sale. For the purposes ofthis Section 6, a sale or transfer of an Apartment shalloccur on the date of recordation of a deed or other instru-ment of title conveying record title to the apartment tothe purchaser or transferee.

ARTICLE VI _
MEMBERSHIP AND VOTING RIGHTS

Section 6.1. Every Owner of an Apartment which issubject to assessments shall be a member of the Council.Membership shall be appurtenant to and may not be separatedfrom ownership of an Apartment which is subject to assess-ment. The rights and obligations of an Owner and member~ship in the Council shall not be assigned, transferfEHT'pledged, conveyed, or alienated in any way‘except upontransfer of ownership to such apartment, whether by purchaseor by intestate succession, testamentary disposition, fore~closure of a mortgage of record, or such other legal process-as is not'in effect or as may hereafter be established underor pursuant to the laws of the State of Arizona. Any attemptto make a prohibited transfer shall be void. Any transferof ownership to an Apartment shall operate to transfer:saidmembership to the new Owner thereof, and a charge of $25.00shall be assessed and paid to the Counsel by the transfereein each such transfer.

Section 5.2. All Owners shall be entitled to one votefor eac Apartment owned. When more than one person holdsan interest in any Apartment, all such persons shall be
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Members. The vote for such Apartment shag; be exercised
as they among themselves determine, but in no event shall
more than one vote be cast with respect to'any Apartment
and fractional votes shall not be allowed. In the event
more than one vote is cast for a particular Apartment,
none of the votes for such Apartment shall be counted
and said votes shall be deemed void, unless Arizona
statutes require otherwise. '

Section 6.3. Voting rights shall commence thirty
(30) days after transfer of title to the first Owners.

ARTICLE VII

COVENANTS, CONDITIONS AND RESTRICTIONS

Section ?.l. SINGLE—FAMILY RESIDENTIAL USE. An Apart-
ment sHaII Be used, improved and devoted exclusively to
Single Family Residential use. No gainful occupation, pro—
fession, trade or other nonresidential use shall be conducted
on any such property. Nothing herein shall be deemed to pre—vent the lease of an Apartment to a single—family from time
to time by the Owner thereof, subject to all of the provisions
of this Declaration. -

Section 7.2. ANIMALS. No animals, birds, fowl, poultry
or livestocE, other than a reasonable number of domestic
dogs, cats, fish and birds in cages shall be maintained in
any apartment and then only if they are kept therein solely
as domestic pets and not for commercial purposes. No animal
or bird shall be allowed to make an unreasonable amount of
noise, nor to become a nuisance. No structure for the care,
housing or confinement of_an animal or bird shall be main—
tained so as to be visible from a neighboring unit or Street.
Upon the written request of any Owner, the Board shall con—
clusively determine, in its sole and absolute discretion,
whether: for the purpose of this paragraph, a particular
animal or bird is a generally recognized household pet, or
a nuisance, or whether the number of animals or birds on
any such property is reasonable. Any decision rendered
by the Board shall be enforceable as other restrictions con-
tained herein. The Board shall have the right to prohibit
maintenance of any animal or bird which constitutes, in the
opinion of the Board, a nuisance to any other owner. As
used in this Declaration, the term "reasonable number"
shall be deemed to limit the number of dogs, cats, and
birds, to two of any combination of the above animals.
Dogs and other animals must be kept on a leash when not
confined in the owner's apartment. No owner shall permit
its dog or animal to create unsanitary conditions any—
where on the common properties. when such conditions are
created the owner will be assassed $10.00 for cleanup
expenses by the Council and the Council and any Owner
may seek other satisfaction as permitted by law and this
Declaration.

Section 7.3. ANTENNAS. No antenna or other device
for the transmission or reception of television or radiosignals or any other form of electromagnetic radiation shallbe erected, used or maintained outdoors on any propertywhether attached to a building or structure or otherwise,
unless approved by the Board.

Section 7.4. UTILITY SERVICE. No lines, wires, orother aev1ces for the communication or transmission of
velectric current or power, including telephone,_television,and radio signals, shall be erected, placed or maintained
anywhere in or upon any property unless the same shall be
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contained in conduits or cables installed and maintainedunderground or concealed in, under or on buildings or otherstructures approved by the Board. No provision hereofshall be deemed to forbid the erection of temporary poweror telephone Structures incident to the construction ofbuildings or structures approved by the Board, nor to abro—gate any rights granted by Section 14 of this Article.
Section ?.5. IMPROVEMENTS AND ALTERATIONS. No improve-ments, exterior painting, landscaping or decorative alter~ations, repairs, excavation, or other work which in any wayalters the exterior appearance of any Property, or theimprovements looated thereon shall be commenced, erected,maintained, made or done without the prior written approvalof the Board or any committee established by the Board forthe purpose.

Section 7.6. TEMPORARY OCCUPANCY. No temporary buildingsor structure of any kind shall be used at any time for aresidence on any Property.

Section 7.7. TRAILERS AND MOTOR VEHICLES. Except withapprovaE of the Board, no mobile home, trailer of any kind,truck camper, or permanent tent or similar structure shallbe kept, placed, maintained, constructed, reconstructed orrepaired} nor shall any motor vehicle be constructed, re-constructed or repaired, upon any property or street (publicor private) in such a manner as will be visible from neigh~boring property. No boat, trailer, recreational vehicle,camper truck, motorcycle, motorbike, scooter, or othersimilar motor vehicle which does not fit within assignedparking spaces, shall be parked or stored on any privatedrive or in any part of the Property except with the per»mission of the Board or a committee established by theBoard for the purpose, unless the Board or the Developerestablishes a part of the property for the storage of suchvehicles, in which case the Council may charge a reasonablefee for each space therein. Only automobiles in operatingcondition shall be parked in covered and uncovered parkingareas. Provided, however, that the provisions of this par-agraph shall not apply to emergency vehicle repairs or tempor-ary construction shelters or facilities maintained during,and used exclusively in connection with, the constructionof any improvement approved by the Board.

Section 7.8. REPAIR AND MAINTENANCE

(a) BY OWNER. Each owner of an Apartment shallmaintain, repair, replace, and restore at his ownexpense all portions of the Apartment includingthe heating and cooling units, and such maintenance,repair, replacement or restoration shall be subjeesto control and approval of the Council. No ownershall remove, alter, injure, or interfere withany shrubs, trees, grass or plantings placedupon any Property by Developer or the Council ‘without first obtaining the written consent ofthe Council.

(b) BY THE-COUNCIL. The Council shall have fullpower to control and it shall be its duty to main—tain, repair and make necessary improvements toall Common Elements and the improvements thereonwith the exception of the Apartments and with theexception of the outlets of all utility installationsof the buildings when located in the Apartments.The Council shall further be empowered with the rightand duty to periodically inspect all Common Elements
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in—ordegjj' 'inimum standards'of repair, design,
color and' seeping shall be maintained for
beauty, harmony-find conservation of values within
the entire progect.

(c) GENERAL MAINTENANCE. In the event that the
Council determines that the Common Elements are
in need of improvement, repair, restoration or
painting, or that the landscaping is in need
of installation, repair, or restoration, the
Council shall undertake to remedy such condition
and the cost thereof shall be charged to the Ownersand shall be subject to levy, enforcement and col—
lection by the Council in accordance with the assess~ment lien procedure provided for in the Articles orBy~laws. The Council shall have a limited right ofentry in and upon all Common Elements and the ex-
terior of all Apartments for the purpose of takingwhatever corrective action may be deemed necessaryor proper by the Council. when so required to enteran Apartment for the purpose of performing installation,alterations or repairs to the mechanical or
electrical services,.including water, sewer, and
other utility services, reasonable requests forentry shall be made and such entry shall be at a
time reasonably convenient to the Owner whose
Apartment is to be entered.. Nothing in this Articleshall in any manner limit the right of the Ownerto exclusive control over the interior of his
Apartment; provided, however, that an owner shallgrant the right of entry therein to the Council or
any other Owner, or their authorized representatives,
or any other person, in case of (a) any emergency
originating in or threatening his Apartment and
(b) to effect emergency or other necessary repairswhich the owner has failed to perform, whether the
Owner is present or not,

(d) REPAIR NECESSITATED BY OWNER. In the event
that the Council determines that the Common Elements
are in need of improvement, repair, restoration,
or painting, or that the landscaping is in need
of installation, repair, or restoration which hasbeen caused by an Owner, or any person designated
by the Owner under the provisions of Article ill,
Section 3.2 above, then the Council shall ive writtennotice to the Owner of the conditions comp ained of.Unless the Board has_approved in writing correctiveplans proposed by the Owner to remedy the conditioncomplained of within such reasonable period of timeas may be determined by the Board after said writtennotice is first given, and such corrective work_sg_approved is completed thereafter within the time
allotted by the Board, the Council shall undertaketo remedy such condition or violation complained of.The cost thereof shall be deemed to be an assess-
ment-to such Owner and his Apartment and subjectto levy, enforcement and collection provided forin the Articles or By-laws. The Council shall havethe same right of entry in and upon all CommonElements and an Apartment as defined in subsection
(c) above. The Board shall have the sole rightto determine whether any such costs expended bythe Council were related to General Maintenance
or were Repairs Necessitated by an Owner, and thedetermination of same shall be binding and final
as to an Owner.
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Section 7.9.. NUISANCES. No nuisance shall be permitted
to exist or operate upon any property so as to be offen-
sive or detrimental to any other property in the vicinitythereof or to its occupants. No rubbish or debris of any
kind shall be placed or permitted to accumulate upon or
adjacent to any property and no odors shall be permitted
to arise therefrom, so as to render any such property or
any portion thereof unsanitary, unsightly, offensive or
detrimental to any other property in the vicinity thereof
or to its occupants. No exterior speakers, horns, whistles,
bells or other sound devices, except security devices usedexclusively for security purposes, shall be located, used
or placed on any such property. No article shall be draped,
hung or attached to an exterior wall or patio enclosure
so as to be visible from any street, private drive or
unit within the Property. No Owner shall permit any useof his apartment or make any use of the Common Elements
which will increase the rate of insurance upon the Property.
The Board in its sole discretion shall have the right to
determine the existence of any nuisance.

Section 7.10. TRASH CONTAINERS AND COLLECTION. No
garbage or trash shall be placed or kept on any property
except in covered containers of a type, size and style
which are approved by the Board. In no event shall such
containers be maintained so as to be visible from neigh-
boring property except to make the same available for
collection. and then only the shortest time reasonably
necessary to effect such collection.

Section 7.11.. CLOTHES DRYING FACILITIES. Outside
clothes-lines or other outside facilities for drying or
airing clothes shall not be erected. placed or maintained
on any property unless they are erected, placed and main—
tained exclusively within a fenced service yard or other-wise concealed and shall not be visible from neighboringproperty.

Section 7412. RESTRICTION ON FURTHER SUBDIVlSION.No Apartment within the property shall be further subdividedor separated into smaller apartments by an Owner, and no
portion less than all of any such Apartment nor any ease«
ment or other interest therein, shall be conveyed or
transferred by any Owner without the prior written approvalof the Board.

Section 7.13. SIGNS. No signs whatsoever (including,
but not limited to commercial, political and similar signs)
which are visible from neighboring property shall be erectedor maintained on any Property except:

(3) Such signs as may be required by legal ptfltflnfi-ings; ‘

(b) Not more than two (2) residential identificationsigns each of a combined total face area of seventy—
two (72) square inches or less;

it) During the time of construction of any building
or other imprbvement, one job identification sign
not larger than eighteen (18) by twenty-four (24)inches in height and width and having a face area
not larger than three square feet or as required by
statute; and ' -

(d) Such signs the nature, number, and location of
which have been approved by the Board in advance.

Nothing contained in this Declaration shall be con-
strued to prevent'the erection or maintenance by Developer
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or its duly authorized agents, of structures, improvementsor signs necessary or convenient to the development, sale,operation or other disposition of property.

Secrion 7.l4. EASEMENTS. There is hereby created ablanket easement upon, across,_over and under the abovedescribed Property for ingress, egress, installation, re-placing, repairing and maintaining all utility and servicelines and systems, including, but not limited to, water,sewers, gas, telephones, electricity, television cableor communication lines and systems, etc. By virtue ofthis easement, it shall be expressly permissible forthe providing utility or service company or the Councilor their agent to install and maintain facilities andequipment on said Property and to affix'and maintain wires,cables and conc. :s on, in and under the roofs and exteriorwalls of any bui_3ing. This easement shall in no way affector diminish in any manner whatsoever, rights granted byany other recorded easements on said Property. This ease—ment shall be limited to Improvements as originally con—structed. There shall be an access easement to all buildingsfor the delivery and collection of the U.S. Mail.

Section 7.15. ENCROACHMENT. In the event any portionof the ommon ements encroaches upon any unit or any unit.encroaches upon the Common Elements, as a result of theconstruction, reconstruction, repair, shifting, settlementor movement of any portion of the Project, a valid easementfor the encroachment and for the maintenance of the sameshall exist so long as the encroachment exists. If a buildingis partially or totally destroyed, and then rebuilt, theOwners agree that minor encroachments on parts of the adjacentresidence due to construccion shall be permitted and that avalid easement for said encroachment and the maintenancethereof shall exist.

Section 7.16.. COMMON WALLS. The rights and duties ofOwners with respect to Common Walls shall be as follows:
(a) The owners of contiguous apartments who havea Common ”all shall both equally have the rightto use such wall provided that such use by oneOwner does not interfere with the use and enjoy»ment of same by the other Owner.

(b) In the event that any Common Wall is damagedor destroyed through the act of an Owner or anyof his agents or guests or members of his family(whether or nor such act is negligent or otherwiseculpable), it shall be the obligation of suchOwner to re-build and repair the Common Wall *"*-—*rwithout cost to the other adjoining Owner or Owners.
(c) In the event any such Common Wall is destroyedor damaged (including deterioration from ordinarywear and tear and lapse of time), other than bythe act of an adjoining Owner, his agents, guests,or family, it shall be the obligation of the Coun-cil to re—build and repair such wall.
(d) Notwithstanding anything to the contrary hereincontained, there shall be no impairment of thestructural integrity of any Common Wall withoutthe prior consent of the Board.

(e) In the event of a dispute between Owners withrespect to the construction, repair or re—buildingof a Common Wall, or with respect to the bearing
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of the cost thereof, the Owners shall submit the
dispute to the Board, the decision of which shallbe final and binding to all Owners.

Section 7.17. INSURANCE. The Board, or its dulyauthorized agent, shall have the authority to and shallobtain insurance for all the Property except contents ofindividual Apartments, againsc loss or damage by fire orother hazards in an amount sufficient to cover the fullreplacement cost of any repair or reconstruction work, inthe event of damage or destruction from all reasonablehazards. The Board, or its duly authorized agent, shallalso obtain a broad form public liability policy coveringall Common Elements, and all damage or injury caused by thenegligence of the Council or any of its agents. Said insur—ance may include coverage against vandalism. All such insur—ance coverage obtained by the Board shall be written in thename of the Council for the benefit of the Council andthe Owners and their mortgagees as their interests mayappear. The Council shall hold all insurance proceedscollected by it in trust for the purposes stated in thisDeclaration, including but not limited to, rebuildingthe damaged Common Elements, Apartments, Building orBuildings, and for the benefit of the Owners and theirmortgagees. The Board shall have exclusive authority to
negotiate with the insurance carrier and to adjust losses,make settlements, and give releases to the insurance carrier.The Board is irrevocably appointed agent for each Owner subwject to the provisions contained herein, to adjust all claimsarising under insurance policies purchased by the Counciland to execute and deliver releases upon the payment ofclaims, and the Board has full and complete power to actfor the Council in this regard; provided, however, that nothingin this Declaration shall entitle an Owner or any other partyto priority over any institutional_first mortgagee with respectto the distribution to any unit of any insurance proceeds allocableto such unit. In addition to the aforesaid insurance re~quired to be carried by the Council, any Owner may, if hewishes, at his own expense, carry any and all other insurancehe deems advisable. It shall be the individual responsibilityof each Owner at his own expense to provide, as he sees fit,personal liability insurance, theft and other insurance
covering personal property damage and loss.

Section 7.18. EMINENT DOMAIN. The term "taking” as used
in this Section shall mean condemnation by eminent domain orsale under threat of condemnation. In the event of athreatened taking of all or any portion of the Property,the members hereby appoint the board of the Council of Co-Owners and such persons as the board may delegate to representall of the members in connection with the taking. The boardshall act in its sole discretion with respect to an awards
being made in connection with the taking and shall ‘EHEEtitledto make a voluntary sale to the condemnor in lieu of engagingin a condemnation action. Any awards received on account ofthe taking shall be paid to the Council, which shall act asTrustee for the benefit of all interested parties, including;but not limited to, the members and their mortgagees;provided, however, that nothing in this Declaration shall
entitle an Owner or any other party to priority over anyinstitutional first mortgagee with respect to the distributionto any unit of any insurance proceeds allocable to such unit.

Section 7.19. ENFORCEMENT. The failure of any Owner
to comp y wit t e provisions of this Declaration, theArticles andfor the By-Laws shall give rise to a cause of
_action in the Council and any aggrieved Owner for the re«
covery of damages, for injunctive relief, or both, as
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appropriate. The Council, ermany Owner, or both, shall havethe right to enforce. by any proceeding at law or in equity,all restrictions, conditions, covenants, liens and changesnew or hereafter impOsed by this Declaration, the Articlesand By-Laws. Failure by the Council or by any Owner to en-force any right arising out of this Declaration, the Articles,or By—Laws shall in no event be deemed a waiver of the rightto do so thereafter.

Section 7.20. SEVERABILITY. invalidation of any one ofthese covenants or restrictions by judgment or court ordershall in no way affect any other provisions which shallremain in full force and effeCt.

section ?.21. AHENDHENT. The covenants and restrictionsof this Declaration shall run with and bind the Apartmert,and Common Elements, for a term of twenty (20) years frcmthe date this Declaration is recorded, after which time theyshall be automatically extended for successive periods often (l0) years. This Declaration may be amended by an instru-ment signed by not less than a majority of the Apartment Owners.Any amendment muSt be recorded.

Section 7.22- VIOLATIONS AND NUlSANCE. Every act oromission w ere y any provision of this Declaration is violatedmay be enjoined or abated, whether or not the relief soughtis for negative or affirmative action, by Developer, theCouncil or any Owner or Owners of Apartments. However, anyother provision to the contrary notwithstanding, only Developer,the Council, the Board, or the duly authorized agents orany of them, may enforce by selfmhelp any of the provisionsof this Declaration.

Section 7.23. VIOLATION OF THE LAW. Any violation ofany state, munic1pal, or local law, ordinance, or regulation,pertaining to the ownership, occupation or use of any property-is hereby declared to be a violation of this Declaration andsubject to any or all of the enforcement procedures set forthherein.

Section 7.24. BINDING EFFECT. By acceptance of a deedor by acquiring any ownership interest in any of the Propertyincluded within this Declaration, each person or entity, forhimself or itself, his heirs, personal representatives,successors, transferees and assigns, agrees to all of theprovisions, restrictions, covenants, conditions, rules andregulations now or hereafter imposed by this Declarationand any amendments thereof. In addition, each such personby so doing thereby ar_fiewledges that this Declaration setsforth a general scheme :or the improvement and developmentof the real property covered thereby and hereby evidenceshis interest that all the restrictions, conditions, covenantsrules and regulations contained herein shall run with the landand be binding on all subsequent and future Owners, grantees,purchasers, assignees, and transferees thereof. Furthermore“each such-person fully understands and acknowledges that thisDeclaration shall be mutually beneficial, prohibitive andenforceable by the various subsequent and future Owners.Developer, its successors, assigns and grantees, covenant andagree that the Apartments and the membership in the Counciland the other rights created by this Declaration shall not beseparated or separately conveyed, and each shall be deemed tobe conveyed or encumbered with its respective Apartment eventhough the descriptiOn in the instrument of conveyance orencumbrance may refer only to the Apartment.
Section 7.25. LEASING. No owner, except for a lenderin possessron of a Unit following a default in a first mort-gage, a foreCIOsure proceeding, or any deed or other arrange—
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ment in lieu of foreclosure, shall be permitted to lease hisUnit for transient or hotel purposes. Any lease for a'period of less than 30 days, or with respect to which rentsare received more frequently than monthly, shall be deemed,but not by way of limitation, ”for transient or hotel pur—poses”, and shall constitute a violation of this Declaration.All leases shall be in writing; shall expressly state thatthe term of the lease shall be subject in all respects tothe provisions of the Declarations, Articles, and By-Laws;and shall provide that any failure of the lessee to complywith the terms of the Declaration, Articles and By—Lawsshall be a default under the lease. Only an entire Apart—ment together with its appurtenant interest in common elementsmay be rented or leased, and then only to a single family.
Section ?.26. EXEMPTION OF OWNER. No Owner of an Apart—ment may exempt himself from liability for his fair andequitable contribution toward the common expenses by waiverand non-use of any of the Common Elements and facilities orby the abandonment of his Apartment.

Section 7.27. OWNER'S RESPONSIBILITY. Each Owner shallbe responsr e or compliance by said owner's agent, tenant,guest, invitee, lessee, licensee, their respective servantsand employees to the provisions of this Declaration, Articles,By-Laws and Council rules as they may be amended from time totime. The owner's failure to so ensure compliance by suchpersons shall be grounds for the same action available tothe Board by reason of said Owner‘s own noncompliance.

Section 7.28. AD VALOREM TAXATION. Each Apartment shallbe assessed separately for all taxes, assessments and othercharges of or imposed by the State of Arizona, any politicalsubdivision, special improvement or assessment district, orof any other taxing or assessing authority. For the pur~pose of such assessment, the valuation of the General CommonElements shall be apportioned among the Owners based uponthe Fractional Interest (as defined in Article I, Section 3(a)above) assigned to each of them. The Board shall furnish tothe County Assessor or other responsible official of any suchtaxing or assessing authority all necessary information withrespect to the apportionment of such assessments and shallrequest that each Apartment be carried on the tax recordsas a separate and distinct parcel of property. No forfeitureor sale of any Apartment for delinquent taxes, assessmentsor other government charges shall divest or in any way affectthe title to any other Apartment.

Section 7.29. REDUCTION OF NUMBER OF UNITS. If anyApartment is taEen by eminent domain proceedings or is destroyedand not rebuilt, so that a co—ownership ceases to exista.theundivided fractional interest of each co-owner in the entirehorizontal property regime shall be adjusted proportionately,subject, however, to Section 30(b) of this Declaration.

ARTICLE VIII

MORTGAGEE PROTECTION

Section 8.1. MORTGAGEE RIGHTS. No breach of anyproviSion herein contained nor the enforcement of anyassessment lien as provided herein shall defeat or renderinvalid the lien of any prior mortgage made in good faithand for value encumbering any apartment, but all of theprovisions hereof shall be binding upon and shall be
effective against any Owner whose title is derivedthrough judicial foreclosure, trustee's sale or otherwise.
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Section . , 'RST:INSTITUTIONAL MORTGACEE APPROVALREQUIREMENT§.' Unless 3%; of the institutional holders offirst mortgages of’Unit amp given their prior written

approval, the Council shall not be entitled to:

(a) By act or omission seek to abandon or terminatethe Horizontal Property Regime;

(b) Change the pro rata interest or obligations ofany Unit for (i) purposes of levying assessments or chargesor allocating distributions of hazard insurance proceedsor condemnation awards and for (ii) determining the prorata share of ownership of each Unit in appurtenant real’estate and any improvements thereon which are owned bythe Owners in the property in undivided pro rata interests("Common Area”), and in no event may any change in prorata interest or obligations be made more than seven (7)years from the date of this Declaration;

(c) Partition or subdivide any Apartment;

(d) By act or omission seek to abandon, partition,subdivide, encumber, sell or transfer the Common Area.The granting of easements for public utilities or for otherpublic purposes consistent with the intended use of theCommon Area by the Owners shall not be deemed a transferwithin the meaning of this clause;

(e) Use hazard insurance proceeds-for losses toany part of the Property (whether to Units or to Common
Area) for other than the repair, replacement or reconstruc~tion of such improvements, except in case of substantialloss to any Units and/or Common Area.

(f) Amend any material provision of this Declaration.the By—Laws or the Articles. For purposes of determiningwhat provisions are material in this Declaration, the Arti-cles, and the By-Laws, a ”material provision" shall include.but not be limited to. any provision in such documents whichwould change the percentage interests of the unit owners andany provision which is required by the rules, regulations orguidelines of programs administered-by the Federal National 'Mortgage Association (FNMA) as of the date of such amendment

(g) Effectuate any decision to terminate professionalmanagement, and assume self management of the Property.

Section 8.3. NOTIFICATION AS TO MORTGAGEES. Eachapartment aer shall notify the Council of Co~ownersthrough the Secretary of the Council of the name and addressof the holders of all first mortgages encumbering suchOwner's Apartment- 'Each Owner shall likewise notify“thE”Council through the Secretary of the Council as to the revlease or discharge of any such first mortgage. In addition,the holder of any first mortgage encumbering an Apartmentwithin the Spanish Trail Condominium may notify the Council,through the Secretary, of such holder's identity and addressand a description of the Apartment which such holder'sfirst mortgage cucumbers. The Council shall maintain arecord of the names and addresses of the institutional holdersof first mortgages as to which it receives notice pursuant tothe provisions of this Section. and shall provide the holdersof all such first mortgages with written notification asfollows:

(3) Written notification at least thirty (30) daysprior to the effective date of (i) change of the Manager.if any, (not including change in employees of a corporate
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manager) or (ii) any change in this Declaration, the Articles,if any, the.By—laws or the recorded plat.
(b) Written notification of any default by an Ownerof the obligations of such Owner established by this Declara-tion, the Articles or the By—Laws which is not cured withinthirty (30) days after default; provided, however, that suchwritten notification shall be provided only to holders offirst mortgages as to which the Council is given noticepursuant to this Section which encumber the Apartment (orApartments) owned by the Owner in default.

Section 8.4 FIRST MORTGAGEE ACCESS TO RECORDS ANDATTENDANCE AT MEETINGS. Any institutional first mortgageeshall, upon written request to the Council of Co-Owners,be entitled to:

(a) Inspect the books and records of the Council ofCo—Owners during normal business hours.
(b) Receive the annual audited financial statementsof the Council of Co+0wners ninety (90) days following theend of the Council's fiscal year.

(c) Receive written notice of all annual and specialmeetings of the members or of the Board, and institutionalfirst mortgagees shall further be entitled to designate arepresentative to attend all such meetings.
Section 8.5 NOTICE TO MORTGAGEES OF DESTRUCTION ORTAKING. I any Unit or any part of the common elements issubstantially damaged or is destroyed, or is made the subjectof any condemnation proceeding in eminent domain or is other-wise sought to be acquired by a condemning authority, theBoard shall promptly notify all institutional first mortgagees.As used herein, "substantially damaged” shall mean damageexceeding TEN THOUSAND ($10,000) DOLLARS. If requested in_writing by an institutional first mortgagee, the assoeiationshall evidence its obligations under this Section in a writtenagreement in favor of such first mortgagee.

IN WITNESS WHEREOF, HSL PROPERTIES, INC./LA JOLLAPALMS ENTERPRISES as Developer has caused this First AmendedDeclaration to be executed by the undersigned dul authorized
' l9 .

parties this 1 QHLJh—day of .4

HSL PROPERTIES, INC.fLA JOLLAPALMS ENTERPRISES, a Joint
Venture

By- (2&1; flzimc.a ., -.
ALFR L. LOPE G eralPartial]: LA JOLf/K LMS
ENTERPRISESAPPROVED:

HSL SPANISH TRAIL PROPERTIES, LTD.

. (—— IBy n;1a1dfiaud \5-- . '“HUM—BERT?) T. twig; 3 ~eGeneral Partner
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it, CONSENT

} TITLE INSURANCE COMPANY OF MINNESOTAfg-‘a Minnesotacorporation. hereby consengs to the foregoing First Amendedand Restated Horizontal Property Regime as Trustee underthat certain Deed of Trust of which HSL Spanish TrailProperties, Ltd. is Beneficiary, recorded at Docket 6212,page 333, as amended by instruments recorded at Docket 6214,page 254 and Docket 6214, page 267.

TITLE INSURANCE COMPANY OF
MINNESOTA as Trustee under
Deed of Trust ,r'“

.- . FF" '/ _.I' I fr;

By Eli) [16*fl/t_/{:’//IF12J/? g/
.1

, ‘__ _ f .‘f',/.,Title A-,z$?dagf Orru fir;.prm;7—

STATE OF ARIZONA )
J 35:

County of Pima )
do

On this 2-3-5. day of 039%5 :{r-C-LFJQSO, before methe undersigned officer, persona y appeared Humberto S.Lopez, the President of HSL Properties, Inc., a Californiacorporation, and that he executed the foregoing instrument forthe purposes therein contained on behalf of said corporationwhich is a joint venturer in NSL Properties,Inc./ LaJolla PalmsEnterprises, a Joint Venture.
. IN WITNESS NHEREOP, I have hereunto set my handéaofficial seal, -.u

My CommiSSion Expires:

Am, A, {025/3
STATE OF CALIFORNIA )

) 83:
County of San Diego ) 4”-

I'On this 7 day of {Tnuune .1986, before me, theundersigned officer, personally appeared Alfred L. Lopez, aGeneral Partner of La Jolla Palms Enterprises, a-limitedpartnership, and that he executed the foregoing instrumentfor the purposes therein contained on behalf of said part-nership which is a joint-venturer in HSL Properties, Inc./La Jolla Palms Enterprises, a Joint Venture. ‘
IN WITNESS NHEREOF, I have hereunto set my hand andofficial seal. _

sedated
Noterf’PublicMy commission expires:

W 7, HM OFFICIAL SEN.
F. A. IOHHSIOH

Notary Public . Calif.
Principal Olflce In

SAN DIEGO COUNTY
My ksbn Exniru FBI. .7, I934-22-
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STATE OF ARIZONA
' ss:

V
V

V

County of PIma

_ 75 fOn this 09’] day of Jfljfliflgz 192m,before me, the undersigned officer, persona y appeared£0. CMRK. McFflRMA/D, 29557." V1?— , and that heexecuted the foregoing'instrument for the purposes thereincontained on behalf Of Title Insurance Company of Kinney-{figs
.R" 1” ;_IN WITNESS WHEREOF, I have hereunto set my héfifi§§ OJ'».. n my";official seal. fl§lafiig4 '' "' 1.57?” f' 1'

My commission expires: ;_/0_33

/. "I“ 3;STATE OF 'M’L“ A
33!

M
IN

—
IV

County of fllfvtxx

The ffiregoing instrument: was acknowledged beforer.‘n¥""‘?a':7'1£'171 7 I no fan-“-this 'Mm‘Tlay or g 3 {$80, by Humberto __S_;.f'r\:,l._-"Z’m-'__;~l90_Lopez? ESE—General Pnalértnefir oF—Hs'ITSPANISH TRAIL Nomi; 5342,. - —
' . "ii ’ -' .

LTD. f

IN WITNESS WHEREOF,
official seal.

(52/
bbtary Public

My commission expires:

,N%ed;§Jf

neA££EL._mr9381
n co"(I Hmm” l
State of Arizona
County of Pima

I hereby certify that tho Insmn

3 my hand and Official Sui
.r :tnve mi {an

i I. KENNEDY. County RecordA I14 CI), My
£ “Deputy
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